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Abstract 
The fonnal system of adjudication through courts which gained 
popularity through out the world during colonial period is still holding the 
currency. However, due to its inadeguacies people have seriously started 
thinking of some other alternatives also. It is basically the complex 
procedural requirements, involvement of undesirably large number of 
persons and institutions and consequent delay in disposal which has 
persuaded the people to think of alternatives to it. The human activities are 
diverse and, therefore^ the human interactions are equally variant. The 
interaction being diverge gives birth to a large spectrum of disputes as each 
dispute may arise out of a particular kind of activity, whether economic, 
social or political. One of the most important areas of human interaction is 
family and matrimonial relationship. No doubt, in this area of action the 
human beings are sharing mutual love and affection to the extent that it can 
be said that the institution of family and matrimonial relationship is itself 
based on the edifice of trust and closeness, characterised by most sincere 
love. Still it cannot b^ an 'area of no conflict' in human relationship. A 
number of factors keep operating which if not taken care of, cause ripples in 
this relationship and even sometimes break it. It needs no explanation that 
the breaking of a family relationship results into tension not only in 
ATMJJ yj^ jjaJ jpjjxd bift strong kinships and communities. It leaves the parties 
desparate and the children asunder without a support to think of Hence the 
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question of disputing and finding solutions to it is a matter of great concern 
for the researchers of law and other related diciplines. It is not only the 
question of adjudication or settlement of disputes which is to be looked into 
but a further research is needed in the area of emergence of disputes 
without which the former excercise is incomplete. A study of this kind is 
that of Abel, which examines the patterns of courts used in Kenya. It 
conceives of disputing in tribal societies as polycentric involving multiple 
issues in the historical depth. The institutions that generate are generally 
not coercive, but are undifferentiated, unspecialised and non-bureaucratic. 
The formal system of adjudication involves narrowly defined issues, with 
prties generally strangers or like strangers. The formal institutions are with 
coercive powers and are technically specialised. The access to them is often 
limited and procedurally regularised. The elementary structure of a dispute 
before any forum is such that each party performs the role of audiance to 
the claims of the other party. This can explain and generate hypothesis about 
the early relationship of parties and the process of disputing. This is of great 
relevance to the matrimonial disputing process. Relations and gender 
dominance in matrimonial alliances sanctioned by the legal cultures affect 
both the perception of grievances-and the pattern of disputing. At the early 
stage the matter can be resolved easily at family or social level, but the 
introduction of an intervener or recourse to a judicial institution creates a 
more complex structure. The dispute resolution process can be looked 
upon as a conflict resolving mechanism seeking to restore the equilibrium 
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of social life which the discrete event of dispute has disrupted. This 
approach proceeds on an assumption of 'shared values' notions of society 
and the intrinsic unwarranted nature of conflict. The other approach is to 
treat conflict as endemic in society and consider each resolution as a 
temporary establishment of hegemony generating more conflict elsewhere. 
The constant struggle for dominance enforces different levels of 
sublimation at various stages. Thus dispute settlement processes are 
reflections of power relations in a community attesting to the political 
dominance of the winners for the time being. Another dimension is that 
power domination is not equally distributed across the universe of social 
relations. In the low concentration areas of political domination the state 
does not invest in the institutions. The policy of the East India Company to 
let marriage and inheritance to be regulated by the classical laws of the 
Muslims based on the Quran and that of Hindus based on Shastras can, 
therefore, be more readily understood as the function of low concentration 
of political domination in family matters. 
In view of theoritical complexities there is a need to explore and 
theorise the social fimctions and nature of matrimonial relationships among 
Muslims to assess the role of various participants and institutions in the 
dispute process. Matrimonial disputes can include all questions about 
marriage, maker, maintenance, dowry and other properties, divorce, custody 
of children etc. 
Presently Muslim law represents a unique situation. There is a whole 
body of divinely received injunctions expounded through traditions and a 
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variety of techniques of reasoning. This is supplemented and at times 
confronted by the ways of life as practised by the masses. To add to the 
scenario is the third body of knowledge, contributed by an alien system of 
justice where legitimacy depends more on political domination. This is 
known as the Anglo-Muslim Law. The sheer plurality multiplies choice at 
the theoritical level. At each level the parties to a dispute process perform 
functions which may have different meanings to the actors as well as for the 
institutions. The courts are adding to the scenario, from their own point of 
view, ideas which sometimes on serious examination turn to be wholly alien 
to Islamic law. In the process least solutions come out for the problems of 
restitution of conjugal rights, maintenance, divorce, custody of children, 
claims on maker and so on. 
The Muslim society in India, like any other community, has a major 
section of economically and educationally backward people. They are not 
having a sound knowledge of either the statutory law or their own personal 
law. They are held up in a state of ignorance and stagnation. Since the 
institutions of marriage and family are common to all societies and parties 
to it generally go with certain kinds of friction of varying dimensions, the 
position of these Muslims with respect to family relationships is not 
different from that. Though the economically better sections of the society 
are equally involved in matrimonial conflicts they manage settlements 
through ordinary courts or otherwise find ways to avoid disputing and make 
their life comfortable. In case of people with meagre or moderate 
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resources, if the home, which is the only place of comfort for the spouses 
belonging to this section of society, remains disturbed, their life becomes a 
hell. This has an adverse impact on all the members of family especially 
children. 
Studies, if taken up in such areas need to provide deep insights into 
matrimonial disputing and adjudication, comparing the formal court system, 
the classical Islamic system and the prevalent mechanism of dispute 
settlement in different sections of Muslim society. Besides this, an 
appraisal of the newly developed alternative dispute resolution mechanisms 
is also necessary. This can enable all concerned to think of improvements in 
all sorts of mechanisms available for disptue resolution. 
The questions as to how disputes emerge and what are the various 
stages of transformation process and the agents of transformation are to be 
brought to focus objectively. A look into these querries will enable to 
understand the nature of disputes in every society. The emergence of 
disputes need to be discussed with reference to the conflicts which can 
emerge with respect to industry and the work place, in general, and in 
matrimonial sphere of life, in particular. The pre-perceiving and the post-
perceiving stages of disputes are also to be explained. Likewise a detailed 
account of the procedures adopted by ordinary courts in the disposal of 
matrimonial disputes involving questions of status and property needs to be 
worked out. A view of settlement of disputes through the newly introduced 
system of family courts is also important. All the questions relating to 
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pleadings, framing of issues and taking evidence on different matters etc. 
are relevant in the present context. Here one comes across a number of 
procedural formalities to be observed for reaching to the final application 
of mind to the facts of a case. Disputes regarding determination of 
jurisdictions, ensuring the appearance of victims, perusal of documents are 
very cumbersome exercises and need to evaluated. 
Any meaningful study on the subject must give an evaluation of the 
classical principles of justice in Islamic system and a description of 
administration of justice under Muslim Law in India during different periods 
before British rule and after. How disputes were adjudicated upon by 
Khaliphas and Qazis may be brought to the fore with due regard for judicial 
independence and avoiding unnecessary delays. The details about the 
settlement of judicial systems by Muslim rulers in India and their workings 
also need consideration alongwith institutional changes which took place 
during the British period and the introduction of common law principles into 
the Indian legal system largely affecting the application of Muslim Law. 
Application of alternative dispute resolution mechanisms to family 
matters as having evolved in the developed world have to be taken note of. 
That will explain the concept of alternative dispute resolution and 
procedures like negotiation, mediations and conciliations invovled in it. 
The process of ADR in family matters has to be explained with reference to 
the suitability of counselling, psychotherapy, mediation, arbitration and role 
of lawyers. The practices presently followed in the developed world are to 
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be discussed as a part of ttic subject. The conduct of the proceedings in 
alternative dispute resolutiion as applicable to matrimonial matters is an 
important aspect of the fhesis. Various stages of the process demand 
separate explanations. The expected behaviour of the mediators is also to be 
discussed. 
Since the present study was taken upi to be specially related to Aligarh 
r 
town and its adjoining areas and discuss pattern of matrimonial disputes in 
Muslim community prevalent in that area, especially where the parties have 
a rural background, it examines some select cases reflecting the nature and 
cause of disputes and their adjudications or settlement in various ways. 
In the context of these perspectives and areas of research an analysis 
of the principles and practices regarding settlement of matrimonial disputes 
has been made which reveals that a dispute takes birth from the assertion of 
conflicting claims and an effort to save oneself from loss or harm by the 
other. It emerges through a process of transformation in perspectives and 
feelings beginning with perceiving of the harm and taking the shape of 
accusations by each other. So long the harm caused or expected to be caused 
remains unperceived, a dispute does not emerge. Once the losing party 
becomes conscious of the harm, actual disputing begins and the past events 
are reshaped. Like in business or service matters, disputing in mati-imonial 
matters also begins with perceiving of harm caused to one spouse by the 
behaviour or a particular act of the other. Matrimonial disputing among 
Muslims is characterised by the similar processes beginning with naming, 
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blaming and claiming. The early stage of disputing is significant because of 
high attrition they reflect and the greatw range of behaviour encompassed, 
determining the dimensions of the dispute later. Taking early care is 
significant from the point of view of general access to justice without much 
disputing and search for alternatives. A disputing process may be frequently 
showing diversions from the expected course because of feelings which 
always reflect unstability. Reactivity is an important factor to be noted in 
this respect. For institutions dealing with a conflict it is necessary to grasp 
its origin, context, history and its possible conclusion. This will be in 
confirmity with the extended case method in legal anthropology. In a 
matrimonial disptue or any other dispute the number of parties cannot be 
limited to the two spouses. There can be an addition and involvement of 
many more parties which affect the nature of dispute as well as the nature of 
settlement thought of. The response to an injury or harm caused to one party 
depends upon the causes attributed to the dispute which in turn are 
determined by new informations, logic, insight, or experience etc. Also, the 
extent of conflict, grievances and claims is affected by the objectives and 
behaviour of disputants and by the processual characteristics of dispute 
institutions. The choice of a settlement mechanism depends upon the 
disputants target in the dispute and their socio-economic and political 
status, besides their knowledge of law and process of settlement and the 
availability of different mechanisms for that purpose. Ideology is an 
important factor in disputing, particularly in spousal relationship. Because 
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of ideology many disputes get collectivised, as have been the cases like 
Shah Bano etc. Unarticulated grievances, lumped claims, and bilateral 
disputes are numerically more significant than the cases that reach courts 
and administrative agencies. In such situations psychotherapy can be highly 
effective. One of the main concerns in seeking settlement of disputes is the 
capacity of the person involved to react to trouble or problems and injustice 
he or she is made to suffer and the relief such a person can seek. Generally 
it remains uncertain, contingent. Ultimately the solutions proves to be 
costly. The court procedure to enforce ones civil rights regarding status, 
property, privileges etc. is cumbersome because of which a large number of 
parties to disputes either avoid the litigation or waive a claim or attempt to 
find solution to their problems through indigenous techniques. In cases like 
those relating to restitution of conjugal rights the decree is generally passed 
ex parte, but rarely enforced. Where to sue to other party and at which place 
and which officer will be convenient to a party keeps the disputants always 
worried. Service of summons, presence of witnesses, recording of evidence 
and social hurdles to appearance before courts makes the ordinary courts a 
least choice for dispute settlement in matrimonial matters. Delay in disposal 
of matrimonial cases, as in other cases is an established reality Frequent 
requests of parties for transfer of cases is also a cause of delay. 
Development of family courts may sooner or latter prove friendly to 
disputing spouses. The adjudication of disputes under Islamic Law is a 
structural component of the Muslim society having its main basis in the 
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classical principles found in the Quran and the Sunnah. There has been a 
significant development of the system during the period of the Prophet 
(SAW), Khalif's and later by the efforts of the jurists like Imam Abu Hanifa, 
Imam Shafii etc. Many issues relating to matrimonial disputes have been 
settled and principles have been founded to provide guidance to people 
through ijma and ijtihad. Every book of Fiqh, besides the Quran and the 
Sunnah, contains separate chapters on nikah, divorce, maintenance, maker, 
inheritance etc. and how disputes relating to them are to be settled. A formal 
system of disptue resolution has existed in Muslim community right from 
its beginning and various notable examples of fair justice and independence 
of judiciary are reported. In the field of matrimonial disputes many cases of 
gender justice are available for further exposition of principles, though the 
practice has been the settling of such disputes through the intervention of 
relatives and friends. In India the Muslim institutions of justice have started 
settling with Muhammad Ghori establishing an empire here. It has been true 
to Muslims that whereever they have gone, they have followed Shariah, 
without any exceptions, in their personal matters. Sultan Qutbuddin Aibak 
and Balban invited Qazis from other places to settle disputes according to 
Shariah. However, the matrimonial relations have, as per reports, during the 
Muslim rule in India been almost stable and the breaches used to be 
remedied by the guidance of Muftis and local religious personalities. When 
during British period the Muslim system of justice was replaced by the 
common law system many matrimonial disputes from Muslim community 
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started coming to courts which led to a modem exposition of various 
principles of Islamic law. Till the end of British rule, a catena of cases has 
been decided which are now constituting a precedent for courts in the 
disposal of matrimonial matters among Muslims. After independence of 
India the system of the colonial days continued and the courts are 
continuously administering Muslim law to matrimonial matters with, 
sometimes, new explanations. It, however, is a reality that only few cases of 
Muslims reach to the higher judiciary. Statutory laws have come into 
existence which cover the aspects like marriage dissolution and maintenance 
etc. which are being followed by courts in different cases. Elsewhere in the 
world, even in United Kingdom, Alternative Dispute Resolution mechanisms 
have emerged. They include process of negotiation, mediation and 
adjudication. The parties, in these methods of dispute settlement, keep the 
formal procedures away and try to seek a more realistic and fairly involving 
settlement to their disputes. They involve the persons of their choice and 
keep the undesirable ones away from their settlement process. Role of 
lawyers in Alternative Dispute Resolution mechanism is more or less 
advisory. In matrimonial disputes attempt is made to settle an issue through 
mediation. If it fails, the disputes are resolved through arbitration. On its 
failiu-e the matters are taken to court. Starting in 1970s in England now it 
has attained firm roots in the system and many accessary agencies have 
come into existence to provide assistance in family ADRs. Mediation in 
family matters is distinct from counselling though mediators share some of 
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the skills of counsellers. In India the system is yet to popularise, though 
some voluntary organisations are trying to provide assistance in family 
settlements getting motivations from National Commission for Women. 
Where family mediations are taken up without any proper examination of its 
suitability to a case, the mediations fail. Educating the parties about their 
positions and the process of mediation is a necessary component of the 
successful proceedings. Venue of the proceedings must be environmentally 
suitable. Parties must be trained to put forward their claims without being 
aggressive. Understanding the opposite party is basic to the success of the 
process. Pattern of matrimonial disputes among Muslims in India is 
determined, inter alia, by the factors of economy, level of education, 
degree of trust between the spouses, family habits and the attitudes of the 
parties. In many cases, one spouse doubts the chastity of the other and the 
conflict begins leading to the breakdown of marriage and disputes about 
maker, maintenance, custody of children etc. Generally the relatives and the 
local people get involved in the disputes of matrimonial nature creating 
sometimes complexities in solutions, though they generally prove as a 
pressure group for the parties to reach a solution. Involvement of violence, 
though very rare, is found in some cases belonging to families of aggressive 
nature and like antecedents. Courts are not the first preference of Muslim 
disputants. They move a court only when relatives and local people fail in 
arriving a settlement. Party with a weak case sometimes prefers the ordinary 
courts to defer claims and sabotage the alternative solutions. The general 
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result in matrimonial disputing, when not taken care in time, is separation. 
Some cases of conciliation, however, proves effective. It depends upon the 
management of mediation through local people. They being generally 
unskilled fail to resolve a disptue. Non-formal institutions for settlement of 
matrimonial disputes and conflicts of social importance have been 
established by Muslims at many places. Each occupational group has 
preferred to have their own institution and system, though each one has a 
great resemblance with the other. They are operating as voluntary bodies 
with philanthropic personalities running them without any charges. They 
prove many times successfiil, though not always. The staff of these 
institutions is not trained in accordance with necessary skills of resolution 
of disputes. To improve the mechanism for settlement of disputes in 
matrimonial matters. Conflict-resolution mechanisms must be incorporated 
into all studies in the area of family law, especially matrimonial causes so 
that the ignorance about the techniques involved can be fought with. An 
awareness must be developed about the suitability of various kinds of 
dispute resolution methods so that many doors remain open to the disputing 
parties or else they all assemble in courts to frustrate the judicial process 
by delay injustice or opt to be among those who suffer without a solution to 
their problems. Neighbourhood centres must be established to educate 
people especially women about stages of disputes so that a conflict can be 
perceived at an initial stage and it be easy to resolve that. When the dispute 
is taken up for resolution at a late stage, the solution becomes difficult. 
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rather sometimes impossible. Through neighbourhood centres programmes 
of creating awareness about Shahah must be conducted so that the parties 
who are generally ignorant about their rights and obligations become 
conscious of them and whenever there will be a dispute they can opt for a 
better method to resolve that. The awareness about transformation of 
disputes should be such as to enable a disputant to be more specific about 
the emergence of conflict. The consciousness about disputes must not be 
merely court centred because there are a large number of disputes which 
exceed the capacity of courts. The conventional wisdom in the resolution of 
disputes must be preserved and put to use in a methodical way. Such lawyers 
and other personalities as tend to complicate an already difficult problem 
must be avoided. Where litigation process is likely to perpetuate family 
conflict rather than resolve it, that must not be resorted to. While selecting 
the mode for resolution of a particular dispute, certainty about settlement, 
time and cost involved must be assessed well before hand. Where parties 
resort to ordinary court process for the resolution of a dispute like 
restitution of conjugal rights etc., they must think well before hand as to 
what can be their stakes during litigation, and what can be the state of 
execution of a decree even if it is in their favour. The parties involved in a 
matrimonial dispute must not seek involvement of more individuals or 
groups to make an approach to the problem complex. Alternative dispute 
resolution mechanisms which have evolved in the advanced countries like 
UK and US must be absorbed to supplement the indigenous process of 
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dispute settlement. To negotiate a claim with the opposite party must be the 
first priority rather than initiating a contentious proceeding. One single 
model of disptue resolution may not be followed; if a particular case 
requires a borrowing from other models to develop a working model, there 
must be no hesitation to that. Where it appears that the alternative 
mechanism cannot work, the parties must approach the court without 
utilising their time and money in such mechanisms. The neighbourhood 
centres referred to above may be invited to play the role of counselling and 
mediation. Such centres may be better agencies to understand the emotional 
aspect of matrimonial disputing and future of children. Psychotherapy must 
be utilised to meet more personal questions in family disputes. The 
mediators in a dispute resolution must be skilled to maintain the 
confidentiality in the matters of parties to avoid increase in conflict and 
bitterness. Lawyers may be consulted by either party for advise and not 
actual resolution of the dispute. Private judging procedures, with 
expedience, may be established through legislation. Children must be 
involved in mediation only if that will not have an adverse impact on their 
mind. Islamic approach of 'reconciliation' must be popularised more and 
more. 'Family arbitration' as propounded by the Quran must be fully adopted 
by Muslim community. Mediation and conciliation proceedings must be held 
in a cordial atmosphere creating a suitable environment at the venue of the 
proceedings. Parties to the dispute must be trained to present their main 
problem in a clear and definite manner. Parties to disputes must be educated 
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about futality in baseless suspicions among the spouses about their sex 
morality. After the birth of a child the parties must be educated to be more 
careful about the future of the child rather than their own lustful desires. 
Every couple must stand united against the detrimental practices existing in 
a family as well as against the wrongful attitude of any of the relatives 
against either of them. The institutions established by various occupational 
groups in the Muslim conununity for settlement of disputes must be 
modernised with a stress on professional skills. 
[16] 
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Introduction 
I. The Problem 
Presently the key word in all kinds of dispute settlement processes is 
ADR (Alternative Dispute Resolution). The formal system of adjudication 
through courts which gained popularity through out the world during colonial 
period is still holding the currency. However, due to its inadequacies people 
have seriously started thinking of some other alternatives also. It is basically 
the complex procedural requirements, involvement of undesirably large 
number of persons (as adjudicators and staff for accessary agencies) and 
institutions (adjudicatory bodies at different levels) and consequent delay 
in disposal which has persuaded the people to think of alternatives to it. The 
human activities are diverse and, therefore, the human interactions are 
equally variant. The interaction being diverse gives birth to a large spectrum 
of disputes as each dispute may arise out of a particular kind of activity, 
whether economic, social or political. One of the most important area of 
human interaction is family and matrimonial relationship. No doubt, in this 
area of action the humanbeings are sharing mutual love and affection to the 
extent that it can be said that the institution of family and matrimonial 
relationship itself is based on the edifice of trust and closeness, 
characterised by most sincere love. Still it cannot be an area of no conflict 
in human relationship. A number of factors keep operating which if not taken 
care of, cause ripples in this relationship and even sometimes break it. It 
[1] 
Introduction 
needs no explanation that the breaking of a family relationship results into 
tension not only in individual mind but among kinships and communities. It 
leaves the parties desparate and the children asunder without a support to 
think of. Hence the question of disputing and finding solution to it is a 
matter of great concern for the researchers of law and other related 
diciplines. It is not only the question of adjudication or settlement of 
disputes which is to be looked into but a further research is needed in the 
area of emergence of disputes without which the former excercise is 
incomplete. Hence this problem needs to be highlighted and solutions are to 
be found based on scientific investigations. The study is, furthermore, 
necessitated by the fact that thinking about conflict resolution has generated 
ideal types of disptue settlement process which are lacking uniformity. A 
study of this kind is that of Abel, which examines the patterns of court used 
in Kenya. It conceives of disputing in tribal societies as polycentric 
involving multiple issues in the historical depth. The institutions that 
generate are such as lack coercive powers, are undifferentiated, 
unspecialised and non-bureaucratic. Litigation in modem societies involves 
narrowly defined issues. Litigants are generally strangers or like strangers. 
The institutions are with coercive powers and are technically specialised. 
The access to them is often limited and procedurally regularised. 
The elementary structure of a dispute is such that each party performs 
the role of audiance to the claims of the other party. This simple role can 
generate hypothesis about the relation between the early relationship of 
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parties and the process of disputing. This is of great relevance to the 
matrimonial disputing process. Relations of dominance in matrimonial 
alliances sanctioned by the legal cultures affect both the perception of 
grievances and the pattern of disputing. The introduction of an intervener or 
recourse to a judicial institution creates a more complex structure. 
The dispute resolution process can be looked upon as a conflict 
resolving mechanism seeking to restore the equilibrium of social life which 
the discrete event of dispute has disrupted. Thus, approach proceeds on an 
assumption of 'shared values' notions of society and the intrinsic 
unwarranted nature of conflict. 
The other approach is to treat conflict as endemic in society and 
consider each resolution as a temporary establishment of hegemony 
generating more conflict elsewhere. The constant struggle for dominance 
enforces different levels of sublimation at various stages. This dispute 
settlement processes are reflections of power relations in a community 
attesting to the political dominance of the winners for the time being. 
Another dimension is that power domination is not equally distributed 
across the universe of social relations. In the low concentration areas of 
political domination the state does not invest in the institutions. The policy 
of the East India Company to let marriage and inheritance to be regulated by 
the classical laws of the Muslims based on the Quran and that of Hindus 
based on Shastras can, therefore, be more readily understood as the 
function of low concentration of political domination in family matters. 
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This would also explain the readiness with which laws relating to 
succession were interfered with in matters of succession to native rulership 
and agricultural land, where the dominant interest in rent collection required 
easy identification of the holder and avoidance of frittering away of his 
holding so as to ensure ready availability for collection of arrears. There is 
need to explore and theorise about the social functions and nature of 
matrimonial relationships among Muslims to assess the role of various 
participants in the dispute process. Matrimonial disputes can include all 
questions about marriage, maker, maintenance, dowry and other properties, 
divorce, custody of children etc. 
Presently Muslim law represents a unique situation. There is a whole 
body of divinely received injunctions expounded through traditions and a 
variety of techniques of reasoning. This is supplemented and at times 
confronted by the ways of life as practised by the masses. To add to the 
scenario is the third body of knowledge, contributed by an alien system of 
justice where legitimacy depends more on political domination. This is 
known as the Anglo-Muslim Law. The sheer plurality multiplies choice at 
the theoritical level. At each level the parties to a dispute process perform 
function which may have different meanings to the actors as well as for the 
institutions. The courts are adding to the scenario, from their own point of 
view, ideas which on serious examination turn to be wholly alien to Islamic 
law. In the process least solutions come out for the problems of restitution 
of conjugal rights, maintenance, divorce, custody of children, claims on 
maker and so on. 
[4] 
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The present thesis is a humble effort to look into the main problem of 
disputing and settlement processes among Muslims of India in the area of 
matrimonial relations with reference to the formal dispute settlement 
machinery provided by procedrual laws, the classical Islamic system of 
justice and the other alternative mechanisms having developed in the highly 
industrialised societies. 
II. Objectives of the Study 
The Muslim society in India, like any other community, has a major 
section of economically and educationally backward people. They are not 
having a sound knowledge of either the statutory law or their own personal 
law. They are held up in a state of ignorance and stagnation. Since the 
institutions of marriage and family are common to all societies and parties 
to it generally go with certain kinds of frictions of varying dimensions, the 
position of these Muslims with respect family relationships is not different 
from that. Though the economically better sections of the society are 
equally involved in matrimonial conflicts but they manage settlements 
through ordinary courts or otherwise find ways to avoid disputing and make 
their life comfortable. In case of people with meager or moderate 
resources, if the home, which is the only place of comfort for the spouses 
belonging to this section of society, remains disturbed, their life becomes a 
hell. This has an adverse impact on all the members of family especially 
children. The objectives in taking up this research has been to provide deep 
insights into matrimonial disputing and adjudication, comparing the formal 
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court system, the classical Islamic system and the prevalent mechanism of 
dispute settlement in different sections of Muslim society, especially in 
Aligarh and adjoining areas. Besides this, an appraisal of the newly 
developed alternative dispute resolution mechanisms is also given. This is 
expected to enable all concerned to think of improvements in all sorts of 
mechanisms discussed here in the light of the suggestions made at the end 
of this work 
III. Plan of Study 
The present study has been divided into 9 main chapters beside a 
concluding chapter with suggestions. 
Chapter I brings to focus the questions as to how disputes emerge and 
what are the various stages of transformation process and the agents of 
transformation. A look into these querries enables to understand the nature 
of disputes in a society. The emergence of disputes is discussed here with 
reference to the conflicts which can emerge with respect to industry and 
the work place, in general, and in matrimonial sphere of life, in particular. 
The pre-perceiving and the post-perceiving stages of disputes are also 
explained at length. 
Chapter II gives a detailed account of the procedures adopted by 
ordinary court in the disposal of matrimonial disputes involving questions of 
status and property. It also gives a view of settlement of disputes through the 
newly introduced system of family courts. All the questions relating to 
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pleadings, framing of issues and taking evidence on different matters etc. 
have been dealt with in this chapter. Here one comes across a number of 
procedural formalities to be observed for reaching to the final application 
of mind to the facts of a case. Disputes regarding determination of 
jurisdictions, ensuring the appearance of victims, perusal of documents are 
very cumbersome exercises and have been discussed. 
Chapter 3 is an evaluation of the classical principles of justice in 
Islamic system and a description of administration of justice under Muslim 
Law in India during different periods before British rule. The chapter brings 
to fore the way disputes were adjudicated upon by Khaliphas and Qazis with 
due regard for judicial independence and avoiding unnecessary delays. The 
details about the settlement of judicial systems by Muslim rulers in India 
and their workings have also been given. 
Chatper 4 gives an account of institutional change which took place 
during the British period and also explains the introduction of common law 
principles into the Indian legal system largely affecting the application of 
Muslim Law. 
Chapter 5 deals with the application of alternative dispute resolution 
mechanisms to family matters as having evolved in the developed world. It 
explains the concept of alternative dispute resolution and procedures like 
negotiation, mediations and conciliations invovled in it. The process of ADR 
in family matters has been explained with reference to the suitability of 
counselling, psychotherapy, mediation, arbitration and role of lawyers. The 
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practices presently followed in the developed world constitute a part of 
discussion in this chapter. 
Chapter 6 is mainly based on the conduct of the proceedings in 
alternative dispute resolution as applicable to matrimonial matters. Various 
stages of the process have been separately explained. The expected 
behavioiu- of the mediators has also been discussed in the chapter 
Chapter 7 is a case study of pattern of matrimonial disputes in Muslim 
community conducted in Aligarh and its adjoining areas, especially where 
the parties had a rural background. The study examines some select cases 
reflecting the nature and cause of disputes and their adjudications or 
settlement in various ways. It also contains references about the matrimonial 
behaviour and social habits of deviant members of the society. 
Chapter 8 gives first hand information about various non-formal 
institutions, their foundation, structure, scope and effectiveness, which have 
been established by various Muslim occupational groups in the area of the 
study covered by this work. It contains many references of empirical value 
which can give guidance about adoption of reformative measures through 
indigenous means and involvement of voluntary organizations. 
Chatper 9 brings to light the extent of litigation prevalent in Muslim 
community in Aligarh and the nature of issues involved. 
Chapter 10 is based on the conclusions drawn from the discussions 
contained in different chapters of this work and also contains various 
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suggestions for the improvement of the system of matrimonial dispute 
resolution. 
IV. Methodology 
This study is based on materials collected through both doctrinal and 
non-doctrinal methods of research. In the former the relevant statutory texts 
and works of jurits have been consulted making clear the procedure for 
settlement of disputes regarding the matrimonial matters. The structure of 
Islamic judicial system has been studied with reference to classical works 
mentioning the practices followed by Muslims from the times of Khulfa-i-
Rashdeen upto later periods under different Muslim regimes. The empirical 
study to know the actual pratices prevalent in Muslim community in and 
around Aligarh has been a sample survey conducted mainly through 
interviews. This was found suitable because of the educational level of the 
respondents. The extent of litigation has been determined by an examination 
of court records. 
[9] 
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Chapter - 1 
Emergence of Disputes : General Perspectives 
in Transformation Process 
I. Introduction 
A dispute is a conflict of claims. If some one makes a claim 
against the other and the other one does not acquiee his claim, a 
dispute is bora. For example, where a customer questions the quality 
of the goods supplied by a supplier which according to him are not of 
specified standard dispute may arise. Taking an example from their 
family hfe, it is being practically observed that where the likings and 
the interests of the spouses differ the disputes show a frequent 
incidence leading to break down. Such things happen even if the 
matters are petty like, whom to invite on a feast or whether the wife 
should talk to a particular person or not. Thus, here both parties agree 
to the same thing, dispute does not arise. However, when each party 
asserts its position differently, a disptue is indispensable. To have a 
real understanding of disputing a keen observer may look to all legal 
institutions dealing with disputes, like higher judiciary, lower courts, 
administrative agencies, prosecutors, law makers and enforces, and 
have a focus on actual disputes and disputing in society. All these 
institutions reflect various aspects of disputes. When examined explain 
the causes of disputes, their development and role of the citizenry in 
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finding solutions.' During any such examination, central focus has to 
be placed on the disputants whose activities provide basic explanations 
for the emergence of disputes. In different areas of human activities the 
emergence of disputes is governed more or less by like human 
tendencies. Birth and growth of disputes in various fields like family, 
factory, market and other places of public and private nature, therefore, 
shows some common elements. We are mainly concerned here with 
family disputes but, a study of dispute emergence at a work place or 
in a community or group can largely help in understanding disputing 
within a family. Disputing in this chapter will, therefore, be examined 
in a broader perspective. 
II. Where Disputes Come from and How they Develop? 
The antecedents of disputing are problematic as well as interesting 
like disputes when they ultimately emerge. What may be examined 
here first are the stages in the development of disputes and the 
activities connecting one stage to the next. The fact is that different 
kinds of problems, personal involvements and social dislocations are 
everyday occurrences. While living in a society or companionship each 
one is likely to get some benefit from the other, but, each one in the 
course of life, in one way or the other, harms or gets harmed by the 
other. The people, however, for the sake of society show a capacity to 
tolerate substantial distress and harm. We do, however, know that such 
"tolerance" may represent a failure to perceive that one has been 
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injured. Such failures may be self-induced or externally manipulated. 
Assume a population living near to an industrial areas and due to 
industiral waste have developed tuberculosis and some other diseases 
or carr>' a like risk. Some of those stricken know that they are sick 
and some do not because of ignorance or lack of medical aid or access 
to it. In order for disputes to emerge and remedial action to be taken, 
the injured must perceive the harm. The uninformed victims must learn 
that they are sick. That can vary with differences in class, education, 
work situation, social networks, etc. Accordingly there will be a 
possible manipulation of information by those responsible for the 
harmful disposal. Likewise disputes arise in families when the injured 
party comes to know about the harm or deprivation. 
The matter is not so simple. There are conceptual and 
methodological difficulties in studying this transformation. The 
conceptual problem derives from the definition of what is injurious. 
Feelings and responses are generally specific to individuals. Wherever 
people differ in such responses these differences, in fact, generate some 
of the most important research questions : why do people who perceive 
harm similarly value it differently, why do they perceive similar harm 
differently, and what is the relation between valuation and perception? 
These questions are most important when the objective is to provide a 
detailed amount of injurious experiences. Lack of a common feeling 
about various actions is then serious. One who tries to understand the 
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reasons for such a variation must either propose himself that certain 
actions are harmful, and make others believe so or permit subjects to 
enlist injurious experiences themselves as they wish. In the former case 
he will fail to enlist all harmful experiences, while in the latter case 
he will run the risk that different respondents will define the same 
experiences differently and may include experiences the researcher does 
not find injurious. 
The methodological obstacle, therefore, is the difficulty of 
establishing who in a given population has experienced unperceivable 
injuries and why. Assume that we want to know why some industrial 
workers perceive they have asbestosis and others do not. In order to 
correlate perception with other variables, it is necessary to distinguish 
the sick workers who do not know they are sick from those who 
actually are not sick. May be they differ in terms of education etc. 
Similarly in family matters some women perceive the harm caused to 
them but others fail to perceive the same. The former class of women 
must be quite distinct from others may be in education or some other 
sensitivity. 
After harm is perceived by the injured party, the next step is the 
transformation of a perceived injurious experiences into the grievances. 
TABLE 
- No harm perceived No steps towards disputing 
- Harm perceived Feeling of grievance, leading 
to blaming and claiming 
- Harm perceived but avoided No disputing 
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Feeling agrieved and blaming occurs when a person attributes an 
injury to the fault of another individual or social entity. By associating 
fault with the feelings of grievance, we limit the concept to injuries 
viewed both as violations of norms and as remediable wrongs. In other 
words, the injured person must feel wronged and believe that 
something might be done in response to the injury, howsoever, 
practically improbable such a response might be. A grievance must, 
however, be distinguished from a complaint against no one in particular 
or against all. It must be against some one or against an identifiable 
group, such as, in a family against a spouse or all the members in an 
extended family. This transformation from perceiving an injurious 
experience to grievance is called blaming. A diseased worker makes 
this transformation when he holds his employer or the manufacturer of 
asbestos insulation responsible for his asbestosis. This is true of a 
member of a family also; when he or she holds the fault of the other 
responsible for his or her harm and resorts to blaming. 
The next transformation occurs when someone with a grievance 
not only voices it to the person or entity believed to be responsible 
and asks for some remedy. This communication is called claiming. A 
claim is transformed into a dispute when it is rejectd in whole or in 
part. Rejection need not be expressed by words. Delay that the 
claimant construes as resistance is just as much a rejection as is a 
compromise offer (partial rejection) or as an outright refusal. For 
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example, where a husband refuses, wholly or partially, or delays his 
response, with respect to the wife's claim of keeping her matrimonial 
property in her own possession, the dispute stands emerged. 
The disputing process is similar, both in communities and 
families. In case of every dispute need is to pay more attention to the 
early stages of disputes and to the factors which lead to the naming, 
blaming, and claiming. Learning more about the existence, absence, or 
reversal of these basic transformations will increase our understanding 
of the disputing process and our ability to evaluate dispute processing 
institutions. We know that only a small fraction of injurious 
experiences ever mature into disputes.' Furthermore, we know that at 
the early stages experiences are not perceived as injurious; perceptions 
do not ripen into grievances and grievances are voiced to intimates but 
not to the person deemed responsible. 
The early stages of naming, blaming, and claiming are 
significant, not only because of the high attrition they reflect, but also 
because the range of behavior they encompass is greater than that 
involved in the later stages of disputes, where institutional patterns 
restrict the options open to disputants. Examination of this behaviour 
helps to identify the social structure of disputing. Transformations 
reflect social structural variables, as well as personality traits. People 
do—or do not—perceive an experience as an injury, blame someone 
else, claim redress, or get their claims accepted because of their social 
position as well as their individual characteristics. 
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Finally, attention to naming, blaming, and claiming permits a 
more critical look at recent efforts to improve "access to justice". The 
public commitment to formal legal equality, required by the prevailing 
ideology of liberal legalism, has resulted in substantial efforts to 
equalize access to justice at the later stages of disputing, where 
inequality becomes more visible and implicates official institutions. 
This is illustrated by the waiver of court costs, the creation of small 
causes courts, the movement toward informalism, and the provision of 
legal services.^ Access to justice is supposed to reduce the unequal 
distribution of advantages in society. The ostensible goal of these 
reforms is to eliminate the ultimate transformation of disputes into law 
suits or and reduce emergence of new disputes. 
III. The Characteristics of Transformation 
The stages of perceiving, grievances, and disputes are in 
themselves subjective, unstable, reactive, complicated, and incomplete. 
They are subjective in the sense that transformations need not be 
accompanied by any observable behaviour. A disputant discusses his 
problem with a lawyer and consequently reappraises the behaviour of 
the opposing party. The disputant now believes that his opponent was 
not just mistaken but acted in bad faith. The content of the dispute has 
been transformed in the mind of the disputant, although neither the 
lawyer nor the opposing party necessarily knows about the shift. 
Since transformations may be nothing more than changes in 
feelings, and the feelings may change repeatedly, the process is 
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unstable. This characteristic is notable only because it differs markedly 
from the conventional understanding of legal controversies. In the 
conventional view of disputes, the sources of claims and rejections are 
objective events that happened in the past. It is accepted that it may 
be difficult to get the facts straight, but there is rarely an awareness 
that the events themselves may be transformed as they are processed. 
This view is psychologically naive. It is insensitive to the effect of 
feelings on the attribution of motive and to the consequences of such 
attributes for the subject's understanding of behavior.^ 
A focus on transformations also expands, if it does not introduce, 
the notion of reactivity. Since a dispute is a claim and a rejection, 
disputes are reactive by definition—a bargaining or litigation. But 
attention to transformations also reveals reactivity at the earlier stages, 
as individuals define and redefine their perceptions of experience and 
the nature of their grievances in response to the communications, 
behavior, and expectations of a range of people, including opponents, 
agents, authority figures, companions, and intimates. For instance, in a 
personal communication, Jane Collier has pointed out that "in hunter-
gatherer societies a man cannot overlook his wife's infidelities or other 
men will begin to treat him as if he was unable to defend what he 
claimed as his. In agrarian societies, such as Spain, a man or woman 
cannot afford to overlook anything that might be construed as an insult 
to honour because others will then begin treating that person as if they 
had no honour".^ 
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Even in ordinary understanding, disputing is a complicated 
process involving ambiguous behavior, faulty recall, uncertain norms, 
conflicting objectives, inconsistent values, and complex institutions. It 
is complicated still further by attention to changes in disputant 
feelings and objectives over time. Take the sterotypical case of 
personal injury arising out of an automobile accident. A conventional 
analysis assumes that the goals of the defendant driver are to 
minimise his responsibility and limit the complainant's recovery.^ A 
transformation view, on the other hand, suggests that the defendant's 
objectives may be both less clear and less stable. Depending on his 
insurance position, his own experience, his empathy for, relationship 
to, and interaction with the injured person, and the tenor of 
discussions he may have with others about the accident and its 
aftermath, the defendant may at times wish to maximise rather than 
minimise both his own fault and the complainant's recovery or to take 
some intermediate position.^ A man divorcing his wife will explain his 
matrimonial life in such a way so that he is considered have not 
been guilty. He might present different explanation of it to a friend. 
A transformation approach would seek to identify these activities and 
their effects in order to account for such shifts in objective. 
To grasp the role of an institution or official in an ongoing 
conflict, as well as the meaning and outcome of the conflict for the 
people involved, requires insight into the origins, context, life history, 
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and consequences of the conflict—insight that can only be obtained 
from the participants. This will be in conformity with the extended 
case method in legal anthropology.^ If to this view we add attention to 
transformations, we realise that the sequence of behaviours that 
constitute generating and carrying on a dispute has a tendency to avoid 
closure. People never fully relegate disputes to the past, never 
completely let bygones be bygones^. There is always a residuum of 
attitudes, learned techniques, and sensitivities that consciously or 
unconsciously, colour later conflict. Thus, there is a continuity to 
disputing that may not be terminated even by formal decision. The end 
of one dispute may create a new grievance, as surely as a decision 
labels one party a loser or a liar. Even where such labeling is avoided, 
it is rare that any process explores and resolves all aspects of all 
disputant grievances, and new claims may emerge from the recesses of 
untouched dissatisfactions.^ In cases of family disputes, history has 
shown that dynasties have fought for centuries on matrimonial 
grievances. 
IV. Subjects and Agents of Transformation 
Parties 
In a dispute neither the number of parties nor their identity is 
fixed. New information about and redefinition of a conflict can lead a 
party to change its views about appropriate adversaries or desirable 
allies. Both may also be changed by officials of dispute processing 
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agencies. So the parties to a dispute may go on increasing and 
decreasing. The new parties, in a collective cause, may adopt a lawsuit 
as part of a campaign to use the courts as a mechanism of social 
activity or to mobilize political support. However, social and political 
movements may lose momentum when a collective struggle is translated 
into an individual lawsuit.* Thus, parties may be dropped as well as 
added. A grievance that was originally experienced collectively may be 
individualized in the process of becoming a dispute. When seen family 
disputes in community life they many times involve multiple parties 
rather than only two, especially when property of considerable value is 
involved or honour of a relation is at stake. 
Obviously, the parties to a conflict are central agents, as well as 
objects, in the transformation process. Their behaviour will be a 
function of personality as it interacts with prior experience and current 
pressures. Experience includes invovlement in other conflicts; and 
familiarity with various forms of dispute processing and remedies. For 
instance, among the cast-groups or races or occupational groups there 
are frequent disputes reported and their members are more likely to use 
their experiences in disputes than those who have no such experiences. 
Personality variables that may affect transformations include risk 
preferences, contentiousness, and feelings about personal efficacy, 
privacy, independence, and rule-mindedness. Both experience and 
personality are in turn related to social structural variables of class, 
ethnicity, gender, age etc.^ 
[20] 
Emergence of Disputes: General Perspectives in Transfonnation Process 
The relationship between the parties also has significance for 
transformations. The sphere of social life that brings them together, and 
the history of prior conflict shape tiie way in which they will conduct 
their dispute. In addition, strategic interaction between the parties in 
the course of a conflict may have a major transformational role. An 
unusual example is the party who seeks proactively to elicit grievances 
against himself like a retail seller who asks purchasers about 
complaints, the employer who provides an anonymous suggestion box, 
or the neurotic spouse or lover invites recriminations. In all family 
matters the course of conflict from perception to attempts to resolve 
that depends upon the behavioural factors of the parties. 
Attributions 
The causes a person attributes for an injurious experience are 
important determinants of the action he or she takes in response to it. 
Such attributions also presumably affect perception of the experience as 
injurious. People who blame themselves for an experience are less 
likely to see it as injurious or, having so perceived it, to voice a 
grievance about it. They are more likely to perceive if blame is placed 
by one upon another, particularly when the responsible agent is 
intentionally causing or aggravating the problem.'^ But attributions 
themselves are not fixed. As perceptions are modified by new 
information, logic, insight, or experience, attributions are changed, and 
they alter the participants' understanding of their experience. Adversary 
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response may be an important factor in this transformation, as may the 
nature of the dispute process. Some processes, such as counselling, 
may drain the dispute of moral content and diffuse responsibility for 
problems. Direct confrontation or litigation, may intensify the 
disputant's moral judgment and focus blame. Thus the degree and 
quality of blame also produces further transformations. 
Extent 
The extent of conflict, grievances and claims, is affected by the 
objectives and behavior of disputants and by the processual 
characteristics of dispute institutions. A hypothetical case frequently 
used in mediator training involves a man's wife and his lover. The wife 
has hit the lover with a rock, and the latter has complained to the 
police; the judge has referred the women to mediation. The discussion 
there focuses initially on the rock incident and then expands to include 
the battle for the man's affections. The scope of this dispute is thus 
complicated by the confrontation between the women during the rock 
incident, narrowed to that incident alone as the dispute is handled by 
police and court, and then broadened to re-embrace the original 
conflict plus the rock incident through interaction between the 
disputants and the mediator. Some types of dispute processing seek to 
narrow the disputes with which they deal in order to produce a 
construction of events that appears manageable. Others are alive to 
context and circumstance. They encourage a full rendering of events 
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and exploration of the strands of interaction, no matter where they 
lead. The scope of conflict, in turn, affects the identity of the 
participants, the tactics used, and the outcomes that become feasible. 
Choice of Settlement Mechanisms 
The choice of the injured to whom to voice a complaint and the 
disputant's choice of an institution to which to take a controversy are 
primarily functions of the person's objectives and will change as 
objectives change. Mechanisms may also be determined by exogenous 
factors, such as, the whims of court clerks,'' and lawyers who prefer 
not try cases'^ or who cool out consumers in order to maintain good 
relations with retailers'^. Once a mechanism—court, administrative 
agency, mediator, arbitrator, or psychotherapist—is set in motion, it 
determines the rules of relevance, role of actors, costs, delays, norms, 
and remedies. 
Objectives Sought 
A party may change his objectives with reference to what he 
seeks or is willing to concede and how much. Stakes go up or down 
as new information becomes available, a party's needs change, rules are 
adjusted, and costs are incurred. Delay, frustration, and despair may 
produce a change in objectives. Victims of job discrimination 
frequently want the job or promotion or nothing at the outset but later 
become willing to settle for money.''' The relationship between 
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objectives and mechanisms is reciprocal. Not only do objectives 
influence the choice of mechanisms, but mechanisms chosen may alter 
objectives. Because courts, often proceed by using a limited number of 
norms to evaluate an even more circumscribed universe of relevant 
facts. The needs of the parties, their wishes for the future, cease to be 
relevant to the solution'^. Even where a legal remedy is anticipatory, 
the legal system frequently prefers to award a lump sum rather than 
order periodic payments. Finally, the experience of disputing may 
stimulate a participant to take steps to avoid similar disputes in the 
future, or to structure his behaviour so as to place him in a stronger 
position should a dispute occur. •^  
Ideology 
The individual's sense of entitlement to enjoy certain experiences 
and be free from others is a function of the prevailing ideology, of 
which law is simply a component. The consumer's dissatisfaction with 
a product or service may have been influenced by the campaigns of 
activists, who assert that consumers have a right to expect high 
quality. Legal change may sometimes be a highly effective way of 
transforming ideology to create a sense of entitlement. This the sense 
in which, contrary to conventional wisdom, you can legislate morality. 
Although it would be foolish to maintain that after Brown v. Board of 
Education,^'' every minority child had a sense of entitlement to 
integrated education, made a claim against segregation, and engaged in 
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a dispute when that claim was rejected, surely this has happened more 
often since than before 1954. Some time earlier television program in 
Chicago in which a woman subjected to a strip search during a routine 
traffic citation described her successful damage claim against the police 
department, hundreds of women telephoned the station with similar 
stories. In this instance, a legal victory transformed shame into outrage, 
encouraging the voicing of grievances, many of which may have 
become disputes. When the original victim chose a legal mechanism for 
her complaint, a collective grievance against police practices was 
individualized and depoliticised. When she broadcast her legal victory 
on television, the legal dispute was collectivized and repoliticised. 
Ideology and law can also instill a sense of disentitlement in a party 
and make her/him retrain from disputing. The enactment of worker's 
compensation as the "solution" to the problem of industrial accidents 
early in this century may have helped to convince workers to rely on 
employer paternalism to ensure their safety and relinquish claims to 
control the workplace.^* Passing of the Muslim Women Act, 1986 has 
stopped major protests from Muslims after Shah Bono case about the 
maintenance claims by divorced women. 
Reference Groups 
Disputes may be transformed through interaction with audiences or 
sponsors. A tenant's dispute with a landlord may be the cause around 
which a tenants' association is formed; a worker's grievance against a 
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foreman may become the stimulus to a union organizing drive or a 
rank-and-file movement within an existing union. Injury to a woman 
may invoke anger from a women's group. This transformation may not 
only make an individual dispute into a collective one, it also may lead 
to economic or political struggle displacing legal procedures. This is 
especially important in the remedy-seeking behavior of disadvantaged 
groups. The movement from law to politics, and the accompanying 
expansion of the scope of disputing, are prompted and guided by the 
reaction of a wide social network to individual instances of injustice. 
In the absence of such a support of a network, no such movement is 
likely to occur.'^ Whether that support is provided depends on a 
number of independent variables. The subculture of the audience, 
which will define the experience as injurious or harmless, encourage or 
discourage the expression of the grievance, and prefer certain dispute 
processing strategies; and the social composition of the audience— 
whether it is made up of peers or superiors. These variables, in turn, 
are influenced by social structural factors. For instance, whether the 
network in which the individual is situated is open or closed.^" In an 
open network, where ego is related separately to the members but they 
are not related to each other, the audience is likely to respond 
individually, often seeking to resolve the dispute through the exercise 
of superordinate influence. In a closed network, where everybody is 
related to everybody, the likelihood of a collective response is much 
greater. 
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Representations and Officials 
Lawyers, psychotherapists, union officials, social workers, 
government functionaries, and other agents and public officials help 
people to understand their grievances and what they can do about 
them. In rendering this service, they almost always produce a 
transformation. The essence of professional jobs is to define the needs 
of the consumer of professional services. Generally, this leads to a 
definition that calls for the professional to provide such services. 
Of all of the agents of dispute transformation lawyers are 
probably the most important. This is, in part, the result of the lawyer's 
central role as gatekeeper to legal institutions and facilitator of a wide 
range of personal and economic transactions in American society. It is 
obvious that lawyers play a central role in dispute resolutions. Yet 
relatively few studies of lawyer behavior have been informed, even 
implicity, by a transformation perspective. We know more about the 
structure of the bar and about particular ethical problems in the 
practice of law than we do about how lawyers interact with clients and 
what difference it makes. 
Critics of professionals argue that the lawyers exercise 
considerable power over their clients. They maintain control over the 
course of litigation and discourage clients from seeking a second 
opinion or taking their business elsewhere. There is evidence that 
lawyers often shape disputes to fit their own interests rather than those 
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of clients. Sometimes they systematically "cool out" clients with 
legitimate grievances. In consumer cases lawyers may be reluctant to 
press claims for fear of offending potential business clients. In 
defending the accused criminal, lawyers may prefer negotiating a plea 
bargain to try the case. In tort litigation they prefer to settle, and may 
offer package deals to claims adjusters. In other cases they may 
amplify grievances as some divorce lawyers recommend litigation for 
which a subtantial fee can be charged, rather than engage in difficult, 
problematic and unprofitable negotiations about reconciliation. 
Lawyers may affect transformations also by rejecting requests for 
assistance or providing only minimal help and thereby arresting the 
further development of a dispute, at least through legal channels. 
Limited data suggest that lawyers respond differently to different 
categories of clients. This differential lawyer response contributes to 
variation in dispute behavior between poor and middle class, corporate 
entities and individuals, normal and deviant, members of ethnic 
majorities and minorities, and young and old.^' 
Of course, lawyers also produce transformations about which we 
may be more enthusiastic. They furnish informaton about choices and 
consequences unknown to clients; offer a forum for testing the reality 
of the client's perspective; help clients identify, explore, organize, and 
negotiate their problems; and give emotional and social support to 
clients who are unsure of themselves or their objectives.^^ 
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One of the reasons that data about lawyers and dispute 
transformation are so incomplete and atheoretical is the paucity of 
observational studies of lawyer-client relationships. 
It may not be out of place to mention here that research on 
lawyer-client relationships is long overdue. While there have been 
hundreds of studies of doctor-patient communication, including many 
which relied mainly on observation, there are hardly any parallel 
studies of lawyer-client cormiunication. Only some years ago did 
social scientists begin to investigate what lawyers do. However, these 
studies have not generally emphasized direct observation of lawyers' 
handling of clients as the main topic and method of study. 
In some studies it has been recorded the client anounced his need 
and set the objective for the solicitor. Lawyers translate client 
objectives expressed in everyday discourse into legal language and 
when successful, deliver the objective the client sought. The minority 
of cases in which the solicitors refuse to accept the client's objectives 
are explained in terms of the practitioners' lack of professional 
integration and dependence upon a patro. 
Lawyers handling consumer problems with product quality show 
quite different results. Some suggest a civil equivalent to the "practice 
of law as a confidence game" in criminal courts. Consumers bring to 
lawyers their grievances against retailers based on lay perceptions of 
negligence, defect, or fraud. Most often the amount of money involved 
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is relatively small. Sometimes the lawyer cools out the client, 
convincing him or her that the grievance is not serious, cannot be 
remedied, or simply is not worth pursuing. Those few consumers who 
do seek legal services get only what the lawyer sees as appropriate. 
Some get turned away with little more than token gestures, while a 
very few recover their full statutory remedies through legal action. 
Enforcement personnel—police, prosecutors, regulatory agencies— 
may also produce transformations seeking disputes in order to advance 
a public policy or generate a caseload that will justify increased budget 
demands; discouraging disputes because of personnel shortages; or 
selectivley encouraging those disputes that enhance the prestige of the 
agency and discouraging those that diminish its significance or call for 
skills it lacks are thought to be inappropriate. Enforcement agencies in 
India generally discourage family disputes. 
Institutions Concerned with Disputes 
Courts, which fall at one extreme along most of the dimensions 
useful for describing dispute institutions, may transform the content of 
disputes because the substantive norms they apply differ from rules of 
custom or ordinary morality, and their unique procedural norms may 
narrow issues and circumscribe evidence. 
A highly personal and idiosyncratic situation from the point of 
view of the parties is classified as an instance of a general category. 
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Once the general situation, most of the time is not to know why 
anything has happened, but rather what occurred, or even more 
narrowly, what can be shown to have occurred.^^ 
Courts may transform disputes by individualizing remedies. Some 
of the victims of a defective product may want to force the 
manufacturer to alter the production process. But because courts award 
only money damages for unintentional torts, even those victims' 
concept of an acceptable outcome is transformed from a collective 
good-safety into individual enrichment, a transformation greatly 
encouraged by the lawyer's interest in creating a fund out of which his 
fee can be paid. 
Because of the monopoly exercised by lawyers, the esoteric nature 
of court processes and discourse, and the burdens of pretrial procedure, 
the attitude of disputants may be altered by their minimal role in the 
courtroom and the way they are treated there.^^ In effect, their 
"property" interest in the dispute is expropriated by lawyers and the 
state.^^ The rediscovery of the victim in the criminal prosecution is one 
recognition of this. Furthermore, delays caused by court overload or 
foot-dragging by an adversary may transform a useful procedure into 
pointless frustration. 
The nature and potential transformational effects of courts can be 
better understood by contrast of litigation with other techniques for 
handling conflict—psychotherapy. Like law, therapy individualizes 
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conflicts and remedies. In most other ways, however, it sharply 
contrasts with courts and lawyers. Disputants are encouraged to 
describe the conflict and express their feelings about it in whatever 
terms they find comfortable. Since mental health professionals are 
trained to use anger to reduce hostility, disputants will not need to 
deny their feelings. The nonjudgmental posture and reflective responses 
of the therapist should provide emotional support for disputants, who 
are urged to examine the pattern of their own responses to the 
behavior of others. They may find, that progress toward a solution may 
be obstructed not by the dilatory tactics or opposition of an adversary 
but rather by their own reluctance to act. One objective of the process 
is to increase the disputant's understanding of the motives, feelings, 
and behavior of others. Thus, where the outcome of successful 
litigation is usually an order directed to an adversary, the outcome of 
a successful psychotherapeutic intervention may be a change in the 
client. 
In between courts and psychotherapy there are many other dispute 
institutions—arbitration, mediation, administrative hearings, and 
investigations—that use ingredients of each process in different 
combinations but always effect a transformation. 
V. The Importance of Studying Transformations 
The study of transformations approaches disputing through 
individual perceptions, behaviour, and decision making. Yet this 
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perspective is useful in studying dispute institutions as well, since 
broad patterns of court usage are created by the cumulative choices of 
individual actors.^^ Other dispute institutions are also reactive, their 
caseloads largely determined by the decisions of individuals rather than 
by institutional plaimers. Even proactive institutions are to some extent 
dependent upon the perceptions, greivances, and ongoing disputes 
within the population they seek to reach. 
Transformation studies begin with the individual. They enable 
researchers to examine perceptions, grievances, and conflicts that are 
never reinstitutionalized as disputes. Unarticulated grievances, lumped 
claims, and bilaterial disputes certainly are numerically more significant 
than are the cases that reach courts and administrative agencies but are 
rarely studied by researchers.^^ By directing attention to dispute 
antecedents, the study of transformations should illuminate both the 
ways in which differential experience and access to resources affect the 
number and kinds of problems that mature into disputes and the 
consequences for individuals and society when responses to injurious 
experiences are arrested at an early stage. 
Evaluation research on the effectiveness of different forms of 
dispute processing would also be improved if it considered 
transformations. Conventional evaluation is inclined to explore the 
attitude of disputants when a process has run its course. Lacking a 
baseline—the content of the original problem, the nature of the claim 
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as first expressed, or the earlier forms the dispute may have assumed— 
the evaluator cannot make an independent assessment of the final 
condition. Nor can one tell how far, at each stage, the process departed 
from some standard—what the disputant would have liked at that point 
or perhaps what a professional believes the disputant could have 
obtained. This is not to say that the effectiveness of a dispute process 
is necessarily measured by its ability to uncover and deal with the 
origin of the dispute. The disputant may no longer view the original 
problem as important, since a central tenet of transformation theory is 
that a transformed dispute can actually become the disptute. But 
whether or not such a transformation has taken place, judgments about 
effectiveness could be improved by the detailed dispute histories that 
can best be captured by transformation studies. 
Much research on disputing measures and explains decisions made 
by parties by interviewing participants after the dispute is over. This 
methodology has important limitations, since it requires the respondent 
to recall the events of a terminated dispute. One probelm is the 
distortion in recall when the respondent is questioned about motives 
and interaction. The errors arise less from the mechanical difficulty in 
remembering details of past events than from the tendency of 
subsequent experience to distort those memories. When asked to 
explain why he acted or failed to act, it is difficult for a respondent to 
formulate an answer that is uncoloured by the consequences of the 
course he actually chose. Similarly, when asked what he expected an 
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opposit party to do, a respondent's answer is likely to be influenced by 
the actual behavior of the opponent. Yet such inquiries are necessarily 
central to an adequate explanation of disputing behaviour. Most steps 
in disputing have alternatives : whether to make a claim, hire a lawyer, 
accept an offer, appeal, prosecute, or mediate. The best available 
evidence of the dynamics of these decisions is likely to be the 
testimony of those who made them, but that evidence is unreliable if 
markedly retrospective. One aim of transformation research, therefore, 
is to produce direct and reliable data about motives and interactions by 
studying them contemporaneously. Only in this way is it possible to 
catalogue the antecedents of a dispute before the issue is publicly 
joined, to examine the form in which claims are made and, earlier still, 
the way in which grievances and injurious experiences are first 
perceived. 
Disputing involves the creation and revision of perceptions and 
attitudes about oneself, one's opponent, agents, dispute content, dispute 
process, and dispute institutions and personnel. Transformations result 
from these social psychological processes and are themselves 
responsible for some of them. It has been found that positive attitudes 
toward, and support for, small claims courts vary inversely with the 
extent of respondent's experience in such courts, and that this 
relationship is equally true for winners and losers. Other researchers 
have found similar inverse relationships with attitudes toward other 
courts and lawyers and the criminal process. Transformation research, 
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by focusing on agents and studying attitudes longitudinally, should be 
able to document this negative shift in opinion and develop hypothesis 
about why it occurs. 
The transformation studies render problematic results when they 
conclude that there is too much of disputing and some people are over-
contentious, too ready to litigate. Actually there may be too little 
conflict in the society. Many studies are court-centrered. They assess 
conflict from the point of view of courts which perceive their resources 
to be limited. From this viewpoint, any level of conflict that exceeds 
the court's capacities is too much. Things look very different, however, 
if we start with the individual who has suffered an injurious 
experience. That is what the tmasformations point of view makes us to 
do. It encourages inquiry into why so few such individuals even get 
some redress. So the transformation perspective naturally prompts 
questions that are largely ignored. That is why people are slow to 
perceive injury, so reluctant to make claims, and so fearful of 
disputing—especially of litigating?" One hypothesis tentatively 
advanced in some early research is that the cult of competence, the 
individualism celebrated by American culture, inhibits people from 
acknowledging—-to themselves, to others, and particulary to authority— 
that they have been injured, that they have been bettered by an 
adversary.^^ 
Transformation studies should enable us to be more specific about 
the "culture" of different dispute processing agents and institutions.^^ 
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For instance, the conventional wisdom maintains that divorce lawyers 
exacerbate conflict, mistrust, and stress. The current interest in custody 
mediation is more a reflection of skepticism about the usefulness of 
lawyers and the adversary process, that is their stock in trade, than a 
failure of confidence in the wisdom of family court judges. Yet all 
lawyers do not mismanage custody cases. Transformation studies that 
observe lawyer-client interactions over time could tell us which values, 
experiences, techniques, contexts, or personalities differentiate 
constructive lawyers from those who tend to complicate an already 
difficult problem. ^ ^ They could also tell us when clients and not their 
lawyers use litigation for purposes of perpetuating family conflict 
rather than resolving it. 
Although the emergence and transformation of disputes is personal 
and individualized, it has an important political dimension. Ultimately 
what we are concerned with is the capacity of people to respond to 
trouble, problems, and injustice. We believe that the study of dispute 
processing has been too removed from the actual difficulties and 
choices that accompany the recognition that one's life is troubled and 
that relief from trouble is uncertain, contingent, and costly. Alternative 
systems of dispute resolutions must always be searched for and 
different alternative methods must be analysed and experienced so that 
exploitation of the transformation process by various evil centered 
parties and agents can be prevented. 
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General Court Procedures : 
A Burdensome Exercise for Seekers of Justice 
I. Ordinary Litigation 
Matrimonial disputes involve many civil rights with respect to 
property, status, entitlements, privileges etc. and, therefore, ordinary 
litigation cannot be escaped by the parties. In view of that we may 
have a look on the ordinary civil procedure followed by courts. Then 
we will look into the special procedures under other statutes. 
1. Initiation of the litigation 
The Code of Civil Procedure lays down rules prescribing the 
form or venue for the institution of civil suits. Section 15 of the Code 
provides that every suit shall be instituted in the Court of the lowest 
grade competent to try it. The objective of this is that courts of 
higher grades may not be overcrowded with suits. Though it does not 
oust the jurisdiction of the courts of higher grades, but they should 
return the plaint in such cases to the plaintiff to be presented to the 
court of the lowest jurisdiction competent to try it. Exercise of 
jurisdiction by a court of higher grade than is competent to try it is a 
mere irregularity, but exercise of jurisdiction by a court of lower grade 
than is competent to try it is a nullity and the decree will be set aside. 
Consent of parties cannot confer jurisdiction. The parties have to 
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follow the given procedures and approach the appropriate forum even 
if that is not convenient for them. 
Although jurisdiction is determined prima facie by the value put 
by the plaintiff on his suit, he is not at liberty to give any arbitrary 
valuation and institute the suit in the court of his own choice. If the 
over-valuation or under-valuation is patent on the face of the plaint the 
court shall on discovery return it to the plaintiff to be presented to the 
proper court under 0.7.r. 10 of the Code of Civil Procedure. The over-
valuation or under-valuation of the suit does not afford a ground for 
having the decree set aside unless objection as to over-valuation or 
under-valuation was taken by the defendant in the court of first 
instance on or before the framing of the issues and the over-valuation 
or under-valuation has, in the opinion of the appellate court, 
prejudicially affected the disposal of the case on the merits. 
Suits are to be instituted where subject-matter of the suit is 
situated subject to the pecuniary or other limitations prescribed by any 
law. Thus the suits for the recovery or the partition, for foreclosure, 
sale or redemption, for the determination of any other right to or 
interest in immo\able property, or compensation for wrong or the 
recovery of movable property actually under distraint or attachment, 
shall be instituted in the court within the local limit of whose 
jurisdiction the property is situate. 
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A suit to obtain relief respecting or compensation for wrong to, 
immovable property held by or on behalf of the defendant may, where 
the relief sought can be entirely obtained through his personal 
obedience, can be instituted either in the court within the local limits 
of whose jurisdiction the property is situate, or in the court within the 
local limits of whose jurisdiction the defendant actually and voluntarily 
resides, or carries on business, or personally work for gain. 
Suits regarding immovable property are to be instituted in the 
court within whose local jurisdiction the property is situate. The 
proviso to Section 16, however, provides that where a suit to obtain 
relief in respect of immovable property can be entirely obtained 
through the personal obedience of the defendant, the suits may be 
instituted either within the local limits of the court where the property 
is situate or on the court within whose jurisdiction the defendant 
actually and voluntarily resides, or carries on business, or personally 
works for gain. 
The proviso to the section is an application in a modified form of 
maxim of Equity, viz., "Equity acts in personam". In England the 
Chancery Courts had and now the Chancery Division of the High 
Court of Justice has jurisdiction to entertain certain suits respecting 
immovable property, though the property might be abroad if the relief 
sought could be obtained through the personal obedience of the 
defendant. The personal obedience of the defendant could be secured 
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only if the defendant resided within the local limits of the jurisdiction 
of the court or carried on business within those limits. 
Where a suit is to obtain relief respecting, or compensation for 
wrong to, immovable property situates within the jurisdiction of 
different Court, the suit may be instituted in any Court within the local 
limits of whose jurisdiction any portion of the properties situate. 
A suit to obtain relief respecting, or compensation for wrong to 
immovable property which is situate within the jurisdiction of 
different courts may be instituted in any court within the local limits 
of whose jurisdiction any portion of the property is situate, provided 
that in respect of the value of the subject-matter of the suit, the entire 
claim is cognizable by such court. 
The object of the section is to avoid multiplicity of suits, but the 
section is no bar to parties bringing successive suits where the 
properties are situate in different jurisdiction. 
Where it is alleged to be uncertain within the local limits of the 
jurisdiction of which two or more courts any immovable property is 
situate, any one of those courts may, if satisfied that there is ground 
for the alleged uncertainty record a statement to that effect and 
thereupon proceed to entertain and dispose of any suit relating to that 
property and its decree in the suit shall have the same effect as if the 
property were situate within the local limits of its jurisdiction, 
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provided that the suit is one with respect to which the court is 
competent as regards the nature and value of the suit to exercise 
jurisdiction. 
Where it is uncertain as to within whose jurisdiction of two or 
more courts the immovable property is situate any one of those courts 
may try the suit relating to that property after recording a statement as 
to uncertainty. 
Where a suit is for compensation for wrong done to the person or 
to movable property, if the wrong was done within the local limits of 
the jurisdiction of one court and the defendant resides, or carries on 
business, or personally works for gain, within the local limits of the 
jurisdiction of another court, the suit may be instituted at the option 
of the plaintiff in either of the said courts. 
Other suits must be instituted where defendants reside or cause of 
action arise. Every suit shall be instituted in a court within the local 
limits of whose jurisdiction -
(a) the defendant at the time of the commencement of the suit, 
actually and voluntarily resides, or carries on business, or 
personally works for gain; or 
(b) any of the defendants, where there are more than one, at the time 
of the commencement of the suit, actually and voluntarily reside, 
or carry on business, or personally work for gain provided that in 
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such case either the leave of the court is given, or the defendant 
who does not reside, or carry on business, or personally work for 
gain, as aforesaid, acquiescence in such institution; or 
(c) the cause of action, wholly or in part, arises. 
The cause of action in a suit for restitution of conjugal rights is 
the breach of marital obligation on the part of either party. The suit 
may be brought either where the husband or the wife resides, but if 
the wife has never lived at the husband's house the suit must be 
brought in the court of the place where the wife resides. 
A suit for breach of contract of betrothal has to be filed where 
the breach took place. A suit for dower lies in a court within whose 
jurisdiction the marriage and divorce took place. A suit by a 
gurdian for the custody of his ward may be brought in the court of 
the place from where the ward was removed or at the place to which 
the ward was removed. 
2. Transfer of suits : delay in proceedings 
Where a suit may be instituted in any one of two or more courts 
having jurisdiction, the defendant, after notice to the other parties, 
may, at the earliest possible opportunity and before settlement of 
issues, apply to have the suit transferred to another court. 
Ordinarily, the plaindiff has a right to choose the forum where he 
has the choice of two or more courts in which he may properly 
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institute a suit. But the defendant may apply in such cases to have the 
suit transferred from the court in which it is filed to another court, 
which has also the jurisdiction to hear the suit. The defendant has to 
do this after notice to the other parties at the earliest possible 
opportunity and in all cases where issues are settled at or before such 
settlement. 
Where the several courts having jurisdiction are subordinate to the 
same appellate court, an application for transfer shall be made to the 
appellate court. Where such courts are subordinate to different 
appellate courts but to the same high court, the application shall be 
made to the said high court. Where such courts are subrodinate to 
different high courts, the application shall be made to the high court 
within the local limits of whose jurisdiction the court in which the suit 
is brought is situate. 
General power of transfer and withdrawal -
(1) On the application of any of the parties and after notice to the 
parties and after hearing such of them as desire to be heard or of 
its own motion without such notice, the high court to the district 
court may at any stage. 
(a) transfer any suit, appeal or other proceeding pending before it for 
trial or disposal to any court subordinate to it and competent to 
try or dispose of the same, or 
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(b) withdraw any suit, appeal or other proceeding pending in any 
court subordinate to it, and 
(i) try to dispose of the same, or 
(ii) transfer the same for trial or disposal to any court subordinate to 
it and competent to try or dispose of the same; or 
(iii) re-transfer the same for trial or disposal to the court from which 
it was withdrawn. 
(2) Where any suit or proceeding has been transferred or withdrawn 
under sub-section (1), the court which is thereafter to try or 
dispose of such suit or proceeding may, subject to any special 
directions in the case of an order of transfer, either re-try it or 
proceed from the point at which it was transferred or withdrawn. 
(3) For the purpose of this section -
(a) courts of additional and assistant judges shall be deemed to be 
subordinate to the district court; 
(b) "proceeding" includes a proceeding for the execution of a decree 
or order. 
(4) The court trying any suit transferred or withdrawn under this 
section from a court of small causes shall, for the purposes of 
such suit, be deemed to be a court of small causes. 
(5) A suit or proceeding may be transferred under this section from 
a court which has no jurisdiction to try it. 
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Apart from other provisions, there is the general power of transfer 
and withdrawal vested in the high courts, or the district courts, which 
on the application of any of the parties after notice to the parties and 
after hearing such of them as desire to be heard, or of their own 
motion without such notice can (1) transfer any suit, appeal or other 
proceeding pending before any of them for trial or disposal to any 
court subordinate to them and competent to try or dispose of the same, 
or (2) withdraw any suit, appeal or other proceeding pending in any 
court subordinate to them, and try or dispose of the same, or trasnfer 
the same for trial or disposal to any court subordinate to them and 
competent to try or dispose of the same, or re-transfer the same for 
trial or disposal to the court from which the case was withdrawn. 
Convenience of parties is to be regarded as a sufficient ground for 
taking action under Section 24, particularly when parties are required 
to approach specific different forums.' Where both suits raise common 
defence and issues the case should be transferred to the same court.^ 
Section 23 merely lays down the forum in which applications 
under Section 22 are to be made. Section 23 is not an independent 
section. It is supplement to Section 22. Section 24 is a general 
provision empowering the high court or the district court to transfer a 
case on the motion of any other party or on its own motion. The 
general power conferred by Section 24 is not to be applied where the 
case falls under Section 22. If Section 24 were to apply to the classes 
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of cases covered by Section 22 it would not have been necessary for 
the legislature to enact that section at all. If an application is made for 
transfer of a suit from one district to another on the ground which is 
covered by Section 22, it falls under that section and not under Section 
24 and if the provisions of Section 22 are not complied with by the 
applicant the application is not maintainable.^ 
Under Section 24 of the Code of Civil Procedure the exercise of 
jurisdiction in the matter of transfer of a suit, appeal or proceeding by 
the high court or the district court is not dependent on or controlled 
by an application being moved by any of the parties and the power of 
transfer can be exercised by the high court or the district judge even 
without any such application being moved on his motion sou motu.^ 
Under Section 24 of the Code of Civil Procedure the high court 
may, on the application of any of the parties or of its own motion, not 
only transfer a suit for trial from one court to another court 
subordinate to it, but may also withdraw any suit pending in any court 
subordinate to it and try or dispose of the same. The power for 
transfer can be exercised on an application of any of the parties and 
also suo motu. Section 24 does not prescribe any grounds on which 
the transfer of a case may be ordered from one court to another. But 
certain principles have been evolved by decisions, when a case may be 
transferred on the application of a party. There is, however, no 
restriction whatsoever on the power of the high court to transfer a case 
or withdraw it suo motu.^ 
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The Code of Civil Procedure (Amendment Act, 1975, has added 
sub-section (4) of Section 24, which provides that a suit or proceeding 
may be transferred under this section from a court which has no 
jurisdiction to try it. 
Section 24 (5) will enable a court to pass orders transferring even 
pending proceedings. When we talk of retrospective operation of a 
procedural law, it means only this that even pending proceeding will 
be governed by the changed law of procedure. But the doctrine of 
retrospectivity does not extend to mean that if an order has already 
been passed which had no legal efficacy at the time when it was 
passed, it will get such legal validation in view of the subsequent 
amendment of law. Of course, if the amending legislation, expressly or 
by clear implication, suggests that even orders which have already been 
passed in the past, will be affected ex post facto by the amending 
provision, the legislature is competent to do so. But the newly added 
Section 24 (5) has no such express or implied intendment. Looking to 
its phraseology, which is clearly made operative in the future, it lays 
down that a suit or proceeding may be transferred under this section. 
This phraseology is not capable of leading itself to an interpretation 
that the orders which were so passed in the past, which lacked validity 
at the time when they were so passed, will get validity in the light of 
this provision. ^ 
Now, whatever is the rationale behind all these provisions of law 
and principles laid down by the courts the fact is that they are being 
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used to delay the proceedings of courts and make the weaker party 
suffer. 
3. Different Stages of a Suit 
Every suit is to be instituted by presenting a plaint to the court 
or officer as it appoints in that behalf. When the plaint has been 
presented to a proper court and it shows a cause of action, the relief 
is properly valued, is written on a sufficiently stamped paper and not 
barred by any law, the court admits the plaint and then it is numbered 
and registered as a suit. (0.4 r. 1) 
The next step after the admission of the plaints is for the 
plaintiff to apply to the court for the issue of summons to the 
defendant to appear and answer the claim of the plaintiff. The 
summons have to be served in the prescribed manner. (0.4 r.I) 
After the summons have been served on the defendant, the 
defendant shall, on or before the first hearing or within such time as 
the court may permit, present a written statement of his defence 
dealing with each allegation in the plaint and stating with respect to 
each allegation whether the same is admitted or denied. (0.8 r.l) 
Every party to a suit is entitled to know the nature of his 
opponent's case, so that he may know before hand what case he has to 
meet. He is also entitled to obtain admission from his opponent to 
facilitate the proof of his own case. This is termed as discovery, which 
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may be by administering interrogatories to the opponent or by 
requiring him to disclose the documents by affidavit. (0.11) 
On the day fixed in the summons for the defendant to appear and 
answer, the suit is heard if both the parties are present, unless the 
court adjourns it to a later date. (0.9 r.l) 
If neither party appears when the suit is called on for hearing, the 
court may dismiss the suit. If the plantiff appears and the defendant 
does not appear the plaintiff will be required to prove the service of 
summons on the defendent and on such proof of service an ex parte 
decree may be passed on the plaintiffs proving his case. Where the 
defendant appears and the plaintiff does not appear, the court may 
dismiss the suit, unless the defendant admits the claim. (0.9, rr.3, 6 & 8) 
At the first hearing of the case when both the parties are present 
the court goes through the plaint, the written statement and answers to 
interrogatories, if any, and then examines the parties and records their 
admissions and denials. Only the substance of such examination forms 
part of the record and is not evidence in the suit. The object of such 
examination is to ascertain from the party or his pleader which 
material facts in the pleading of either party are admitted or denied by 
the other. On such ascertainment the court strikes issues which have to 
be determined to dispose of the case. 
If it is found that the parties are not at issue on any question of 
law or fact, the court delivers the judgement. (0.15, r.l) 
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If, however, the parties are at issue, as is generally the case, a 
date is fixed for hearing when the party having the right to begin 
states his case and produces his evidence in support of the issues. 
Then the other party states his case, produces his evidence and 
addresses the court on the whole case. (0.18) 
After the case has been heard the court may pronounce judgment 
at once or it may reserve its judgement and deliver the same on any 
future date. (O.20) 
After the judgement is pronounced the successful party applies to 
the court for the drawing up of the decree, which is drawn up by an 
officer of the Court. (O.20) 
Execution is the final stage of the suit. It is the means employed 
in the process of law to make a decree or order of a court effective. 
The successful party makes an application in writing to the executing 
court when proceeding in execution are commenced. (0.21) 
4. Mode of pleadings 
Since every suit is to be instituted by presenting plaint to the 
court or to such officer as it appoints in that behalf [0.4, r.l (1)], it 
must be presented by delivery to the court or its officer either 
personally or by a pleader. Sending by post is not sufficient. There is 
nothing in the Code to suggest that a plaint should be presented during 
court hours or within court premises,- and hence the judge or officer 
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of the court authorised to accept plaints may accept it outside office 
hours or the court buildings, though he is not bound to do so. 
Every plaint shall comply with the rules contained in Orders VI 
and VII, so far as they are applicable. [0.4, r.l (2)]. The Court shall 
cause the particulars of every suit to be entered in a book to be kept 
for the purpose and called the register of civil suits. Such entries shall 
be numbered in every year according to the order in which the plaints 
are admitted. (0.45, r.l). 
The plaint shall contain the following particulars : 
(1) the name of the court in which the suit is brought; 
(2) the name, description and place of residence of the plaintiff; 
(3) the name, description and place of residence of the defendant, so 
far as they can be ascertained; 
(4) where the plaintiff or the defendant is a minor or person of 
unsound mind, a statement to that effect; 
(5) the fact constituting the cause of action and when it arose; 
(6) the facts showing that the court has jurisdiction; 
(7) the relief which the plaintiff claims; 
(8) where the plaintiff has allowed a set-off or relinquished a portion 
of his claim, the amount so allowed or relinquished; 
(9) a statement of the value of the subject-matter of the suit for the 
purpose of jurisdiction and of court-fees, so far as the case 
admits. (0.7,r.l). 
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Where the plaintiff seeks the recovery of money the plaint shall 
state the precise amount claimed; but where the plaintiff sues for 
mesne profits, or for amount which will be found due to him on taking 
unsettled accounts between him and the defendant, or for movables in 
the possession of the defendant, or for debts of which the value he 
cannot, after the exercise of reasonable diligence, estimate, the plaint 
shall state approximately the amount sued for. (0.7, r.2). Where the 
subject-matter of the suit is immovable property, the plaint shall 
contain a description of the property sufficient to identify it, specifying 
the boundaries or numbers in a record of settlement or survey. (0.7, 
r.3). Where the plaintiff sues in a representative character the plaint 
shall show not only that he has an actual existing interest in the 
subject-matter, but that he has taken the steps necessary to enable him 
to institute a suit concerning it. (0.7, r.4). The plaint shall show that 
the defendant is or claims to be interested in the subject-matter, and 
that he is liable to be called upon to answer the plaintiff's demand. 
(0.7, r.5). Where the suit is instituted after the expiration of the period 
of limitation, the plaint shall show the ground upon which exemption 
from such law is claimed. (0.7 r.6). 
Every plaint shall state specifically the relief which the plaintiff 
claims either simply or in the alternative, and it shall not be necessary 
to ask for general or other relief which may always be given as the 
court may think just to the same extent as if had been asked for. And 
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the same rule shall apply to any relief claimed by the defendant in his 
written statement. (0.7, r. 7). 
In a suit for injunction restraining the defendants from flowing 
water through a certain plot and the courts below directing of position 
to pre-existing state of affairs, the mere mistake in specifying the 
number of the plot is not by itself sufficient to disentitle the plaintiff 
to relief which they were otherwise entitled to.^ 
Ordinarily a suits is tried in all its stages on cause of action as it 
existed on the date of the institution, but the court can look to 
subsequent events when the relief claimed originally has : (i) by reason 
of subsequent change of circumstances become inappropriate or (ii) 
where its is necessary to take notice of the changed circumstances to 
shorten litigation, or (iii) to do complete justice between the parties.^ 
The plaintiff shall endorse on the plaint, or annex thereto a list of 
the documents which he has produced along with it. If the plaint is 
admitted, he shall present as many duplicate copies or, if permitted by 
the court, concise statements there of a there are defendants. (0.7, r. 9). 
The plaintiff shall within the time fixed by the court pay the 
requisite fee for the service of summons on the defendants. [0.7, r.9 (1-A)]. 
The defendant shall at or before the first hearing or within such 
time as the court may permit, present a written statement of his 
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defence. (0.8,r.l). Save as otherwise provided in r.8-A, where the 
defendant relies on any document, whether or not in his possession or 
power, in suport of his defence or claim for set-off or counter-claim 
he shall enter such documents in a list, to the written statement, and 
where he claims a set-off or makes a counter-claim based on a 
document in his possession or power, he shall produce it in court at 
the time of presentation of the written statement and shall at the same 
time deliver the document or copy thereof to be filed with the written 
statement; and (b) if a written statement is not presented, the list must 
be presented to the court at the hearing of the suit. [0.8, r. 1(2)]. 
Where any such document is not in the possessioin or power of the 
defendant, he shall, whenever possible, state in whose possession or 
power it is. If no such list is so annexed or presented, the defendant 
shall be allowed such further period for the purpose as the court may 
think fit. [0.8, r. 1(1-4)]. A document which ought to be entered in the 
list and which is not so entered, shall not, without the leave of the 
court, be received in evidence on behalf of the defendant at the 
hearing of the suit. [0.8, r. 1(5)]. Nothing in sub-rule (5) shall, 
however, apply to documents produced for the plaintiff subsequent to 
the filing of the plaint, or handed over to a witness merely to refresh 
his memory. [0.8, r. 1(6)]. 
Where the plaintiff in second appeal is allowed to amend his 
plaint, the defendant must also be given an opportunity to file an 
additional written statement before passing a decree or order. ^  
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Where a defendant bases his defence upon a document in his 
possession or power, he shall produce it in court when the written 
statement is presented by him and shall, at the same time, deliver the 
document or copy thereof, to be filed with the written statement. [0.8, r.8-A]. 
The written statement must contain a statement of the material 
facts on which the defendant relies for his defence, but not the 
evidence by which they are to be proved. He must raise by his 
pleading all matters which show that the suit is not maintainable or 
that the transaction is either void or voidable in point of law, and all 
such grounds of defence must also be stated which, if not raised, 
would be likely to take the opposite party by surprise, or would raise 
issues of fact not arising out of the plaint, as for instance, fraud, 
limitation, release, performance, or fact showing illegality. (0.8, r.2). 
The defendant must deal specifically with each allegation of fact of 
which he does not admit the truth. It shall not be sufficient for him in 
his written statement to deny generally the grounds alleged by the 
plaintiff There must be no evasive denial of fact, for every allegation 
of fact in the plaint, if not denied specifically or by necessary 
implication or stated to be not admitted in the pleading of the 
defendant, shall be taken to be admitted except as against a person 
under disability. Thus if it is alleged that the defendant received a 
certain sum of mony it shall not be sufficient to deny that he received 
that particular amount but he must deny that he received. (0.8, rr.4 
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and 5). If the allegations of fact made in the plaint have not been 
specifically denied they should be deemed to have been admitted.'" 
Where the defendant has not filed a pleading, it shall be lawful 
for the court to pronounce judgment on the basis of facts contained in 
the plaint, except as against a person under a disability, but the court 
may, in its discretion, require any such fact to be proved. In 
exercising its discretion the court shall have due regard to the fact 
whether the defendent could have, or has, engaged a pleader. 
Where the defendant relies upon several distinct grounds of 
defence founded upon separate and distinct facts, they must be stated 
separately and distinctly. (0.8,r.7). 
The defendant may also in a suit for recovery of money file the 
particulars of the debt sought to be set off in the written statement, 
which shall have the same efffect as a plaint in a cross suit. 
No pleading subsequently to the written statement of a defendant 
other than defence to a set-off or counter-claim shall be presented 
except by the leave of the court and upon such terms as the court 
thinks fit, but the court may at any time require a written statement 
or additional written statement from any of the parteis and fix a time 
for presenting the same. (0.8,r.9). 
Merely because the amendment sought is alleged to be 
inconsistent with the previous case of the defendant, it is not a good 
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reason for rejecting the appliction of the defendant for amendment. 
The general rule applicable to a case of this nature is that leave to 
amend ought to be granted unless the party applying is acting mala 
fide or by his blunder has done some injury to his opponent which 
cannot be compensated by award of cost; otherwise whether the 
original omission arose from negligence, carelessness, or accidental 
error, the defect may be allowed to be remedied if no injustice is done 
to the other side.'' This rule can be used by mischievous litigants to 
cause dely in the disposal of cases 
5. Discovery and Inspection 
Subject to such conditions and limitations as may be prescribed, 
the Court may, at any time, either of its own motion or on the 
application of any party, - (a) make such orders as may be necessary 
or reasonable in all matters relating to the delivery and answering of 
interrogatories, the admission of documents and facts, and the 
discovery, inspection, production, impounding and return either to give 
evidence; (b) issue summons to persons whose atttendence is required 
either to give evidence or to produce documents or such other objects 
as aforesaid; (c) order any fact to be proved by affidavit. 
• 
After the plaint has been filed by the plaintiff and the written 
statement by the defendant in court, it may appear to a party that the 
nature of his opponent's case is not sufficiently disclosed in his 
pleadings. And every party to a suit is entitled to know to meet at the 
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hearing. Every suit contemplates two sets of facts, namely, (1) facts 
which constitute a party's case and (2) facts by which a party's case is 
to be proved. The first set of facts discloses the nature of a party's 
case and the second set forms the evidence of his case. A party is 
entitled to know beforehand only the first set of facts, and not the 
facts which constitute exclusively the evidence of his opponent's case, 
for if the second set was also available to the opponent beforehand it 
would enable an unscrupulous party to tamper with his opponent's 
witnesses, and to manufacture evidence in contradiction, and so shape 
his case as to defeat justice. The lacuna in the first set of facts 
mentioned above is furnished by discovery, which may be discovered 
by interrogatories, discovery of documents or by admissions. 
Discovery is the obtaining of information on oath by one party to 
an action or suit from another party. It is of two kinds - (1) discovery 
b\ interrogatories of facts relevant to the issues in the action and 
within the knowledge of the party interrogated; and (2) discovery of 
documents relating to the matters in the action and in the possession 
of the party. 
As said above, it enables a party to ascertain the nature of his 
opponent's case or the material facts constituting his case. It proceeds 
on the principle that every party to a suit is entitled to know the 
nature of his opponent's case so that he may know before hand what 
case he has to meet at the hearing. It also enables a party to obtain 
admissions from his opponent to facilitate the proof on his own case. 
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Discovery, as already stated above, is of two kinds : discovery by 
interrogatories and discovery of documents. 
Every party to a suit may give notice to any other party, in whose 
pleadings or affidavits reference is made to any document, or who has 
entered any document in any list annexed to his pleadings, to produce 
such document for the inspection of the party giving such notice, or of 
his pleader and to permit him or them to take copies thereof. 
The party not complying with such notice shall not afterwards be 
allowed to put any such document in evidence on his behalf in svch 
suit unless he satisfies the court that such document relates only to his 
own title, he being a defendant to the suit, or that he had some other 
sufficient cause or excuse. (0.11, r. 15). 
The party to whom such notice is given shall, within ten days 
from the receipt of such notice, deliver to the party giving the same a 
notice stating a time within three days from the delivery thereof at 
which the documents may be inspected at the office of his pleader, or 
in the case of bankers' books, account books or books in constant use 
for any trade or business, at their usual place of custody, and stating 
which, if any, of the documents he objects to produce and on what 
ground. (0 .11. r.l7). 
Where the party receiving notice omits to give such notice of a 
time for inspection or objects to give inspection, or offers inspection 
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elsewhere than at the office of his pleader, the court may, on the 
application of the party desiring it, make an order for inspection at 
such place and in such manner as it thinks fit, but no order will be 
made where the court thinks that it is necessary either for disposing 
fairly of the suit or for saving cost. [0.11, r.l8(l)]. 
An application to inspect documents, other than those referred to 
in the pleadings or affidavits, shall be founded upon an affidavit 
showing of what documents inspection is sought, that the party 
applying is entitled to inspect them and that they are in the possession 
or power of the other party. The court shall not make such order for 
inspection if it is of opinion that it is not necessary either for 
disposing fairly of the suit or for saving costs. [0.11, r. 18(2)]. 
In case of inspection of any business books the court may instead 
of ordering inspection of the original books order a copy of any entries 
therein to be furnished and verified by the affidavit of some person 
who has examined the copy with the original entries stating whether or 
not there are in the original book any and what erasures, 
interlineations, or alterations. The court may notwithstanding that such 
copy has been supplied, order inspection of the book from which the 
copy was made. 
Where on an application for an order for inspection privilege is 
claimed for any document, the court may inspect the docment for the 
purpose of deciding as to the validity of the claim of privilege, unless 
the document relates to matters of State. [0.11, r.l9(l) and (2)]. 
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A discovery will be treated as premature if the right to the 
discovery of any kind of inspection sought would depend upon the 
determination of any issue or question in dispute in the suit or for any 
other reason it is desirable that any issue or question in dispute suit 
should be determined before deciding upon the right to the discovery 
or inspection. In such a case the court may order that such issue or 
question in dispute in the suit be determined first and reserve the 
question as to the discovery or inspection. (0.11, r.20). It is 
discretionary to postpone discovery and inspection until some issue is 
determined but there is no contravention in ordering discovery or 
inspection before any issue is determined. 
When any party fails to comply with any order to answer 
interrogatories, or for discovery or inspection of documents, he shall, 
if a plaintiff, be liable to have his suit dismissed for want of 
prosecution, and, if a defendant, to have his defence, if any, struck 
out, and to be placed in the same position as if he had not defended, 
and the party interrogating or seeking discovery or inspection may 
apply to the court for an order to that effect, and an order may be 
made on such application accordingly after notice to the parties and 
after giving them a reasonable opportunity of being heard. Where an 
order is made dismissing the suit, the plaintiff shall be precluded from 
bringing a fresh suit on same cause of action. (0.11, r.21). 
If a party states in his affidavit of documents that he has no 
documents to the matters in question in the suit other than those set 
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forth in the affidavit, his oath is conclusive, and the other party cannot 
cross-examine upon it, nor adduce evidence to contradict it, nor 
administer interrogatories asking whether he has not in his possession 
or power documents other than those set forth in his affidavit. The 
only case in which the court may require a party to make further and 
better affidavit of documents is (i) where it appears from the affidavit 
itself, or from the documents disclosed therein, or from the pleadings, 
that the party has other documents in his possession or power; or (ii) 
where the party ordered to make affidavit of documents has 
misconceived his case so that the court is practically certain that if he 
had acted on a proper view of the law he would have disclosed further 
documents. 
The court may at any time, either of its own motion or, on the 
application of any party, order that any fact may be proved by affidavit 
or that the affidavit of any witness may be read at the hearing, on 
such conditions as it thinks reasonable, unless either party bona fide 
desires to produce him for cross-examination, and such witness can be 
produced. [S. 30(c) and 0.19, r . l] . 
Upon any application evidence may be given by affidavit, but the 
court may, at the instance of either party, order the attendance for 
corss-examination of the deponent, unless he is exempted from 
personal appearance in court. (0.19, r.2). 
An affidavit must contain only facts known to the deponent or 
information which he believes to be correct. Rule 3 of Order 19 states 
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that affidavits shall be confined to such facts as the deponent is able 
of his own knowledge to prove, except on interlocutory applications, 
on which statements of his belief may be admitted, provided that the 
grounds thereof are stated. 
Any court or magistrate, an officer or other person whom a high 
court may appoint in this behalf, or any officer appointed by any other 
court empowered by the State Government may administer the oath to 
the deponent. (S.139). 
6. Framing of issue 
Issues arise when a material proposition of fact or is affirmed by 
one party and denied by the other. Material propositions are those 
proposition of law or fact which a plaintiff must allege in order to 
show a right to sue or a defendant must allege in order to constitute 
his defence. Each material proposition affirmed by one party and 
denied by the other forms the subject of a distinct issue. Issues are to 
two kind—(a) issues of fact and (b) issues of law. There is yet another 
kind of issue, which is a mixed issue of law and fact. It is the duty 
of the court under sub-rule(5) of rule 1 of Order 14, to ascertain at 
the first heading of the suit, after reading the plaint and the written 
statements, if any, and after such examination of the parties as may 
appear necessary, the material proposition of fact or law on which the 
parties are at variance and thereafter to frame and record the issues on 
which the decision of the case depends. The court is not required to 
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frame and record issues if the defendant at the first hearing of the suit 
makes no defence. 
In AUeemuddin v. Haji Bashir AhmeS'^ it was established that — 
while it is true the parties are expected to be vigilant and must see 
that proper issues are framed in the case but primarily it is the duty of 
the court and the court cannot be absolved of its responsibility merely 
because a party has been negligent. Even in an undefended case it is 
the duty of the court to frame proper issues with a view to inform the 
plaintiff what points he has to establish before a decree could be 
claimed. 
The court may frame the issues from all or any of the following 
materials: 
(a) claims made on oath by the parties, or by any persons present on 
their behalf, or made by the pleaders of such parties; 
(b) claims made in the pleadings or in answers to interrogatories 
delivered in the suit; 
(c) the contents of documents produced by either party (0.14,r.3). 
The court may examine witnesses or documents before framing 
issues where it is of opinion that the issues cannot be correctly framed 
without such examination. (0.14, r.4) 
On or before the date appionted by the court, and not later than 
15 days after the date on which the issues are settled, the parties shall 
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present in court a list of witnesses whom they propose to call either to 
give evidence or to produce documents and obtian summons to such 
persons for their attendance in court. The court may, for reasons to be 
recorded, permit a party to call any witness, other than those whose 
name appear in the list, if such party shows sufficient cause for the 
omission to mention the name of such witness in the said list. The 
parties may obtain, on application to the court, summons to persons 
whose attendance is required either to give evidence or to produce 
documents. (0.16, r. 1) 
Subject to the above, any party to the suit may, without applying 
for summons under r. 1, bring any such person whose name appears in 
the list, to give evidence or to produce documents. (0.16, r. 1-A). 
Before the summons are granted the parties shall pay into court such a 
sum of money as appears to it to be sufficient to defray the travelling 
and other expenses of the person summoned. In case any expert is 
summoned, the court may allow him reasonable remuneration for his 
time occupied in the case. Where the summons is served directly by 
the party on a witness, the expenses shall be paid to the witness by 
the party or his agent. The sum so paid into court shall be tendered to 
the person summoned at the time of serving the summons. (0.16, rr. 2 
and 3). 
The underlying scheme under 0.16, rules 1 and 1-A, C.P.C. is 
that after the court frames issues and serves notice on the parties 
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enabling them to determine what evidence, oral and documentary, they 
would like to lead, a party can act either in accordance with rule 1 or 
rule 2. Where the party wants the assistance of the court to procure 
presence of a witness on being summoned through the court, it is 
obligatory on the party to file the list with the gist of evidence of the 
witness in the court as directed by sub-rule (1) of rule 1 and make an 
application as provided by sub-rule (2) of rule 1. But where the party 
would be in a position to produce its witnesses without the assistance 
of the court, it can do so under ruIe-1 of Order 16 irrespective of the 
fact whether the name of such witness is mentioned in the list or not 
and the court has no jurisdiction to decline to examine such witnesses. 
Sub-rule (3) of rule 1 and rule 1-A operate in two different areas 
and cater to two different situations, and there is no inner conflict 
between the two. Sub-rule (3) of rule 1 confers a wider jurisdiction on 
the court to cater to a situation where the party has failed to name the 
witness in the list and yet the party is unable to produce him or her 
on his own under rule 1-A and in such a situation the party of 
necessity has to seek the assitance of the court under sub-rule (3) to 
procure the presence of the witness. •^  
A person may also be summoned to produce a document without 
being summoned to give evidence and that person will be produced 
instead of attending personally to produce the same. (0.16, r.6). 
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7. Hearing of the Suit 
As a rule the plaintiff has to prove his case and therefore he must 
begin. But if the defendant admits the facts alleged by the plaintiff and 
contends that either in point of law or on some additional facts alleged 
by the defendant the plaintiff is not entitled to any part of the relief 
which he seeks, the defendant has the right to begin. Similarly, if on 
the issue or issues of fact the burden of proof is on the defendant, it 
is the defendant who has the right to begin. In a suit for restitution of 
conjugal rights, where the marriage is admitted hut coercion and non-
consent is pleaded or in a suit where the defendant pleads minority, it 
is the defendant who has to begin first. (0.18, rl). 
The party having the right to begin states his case on the date 
fixed for the hearing of the suit and produces his evidence in support 
of the issues which he is bound to prove. The other party states his 
case and produces his evidence and addresses the court generally on 
the whole case. Where there are several issues, the burden of proving 
some of which lies on the other party, the party beginning may, at his 
option, either produce his evidence on those issues or reserve it by 
way of answer to the evidence produced by the other party. (0.18, rr.2 
and 3). 
It is clear from r.3 that in case the burden of proving some of the 
issues lies on the defendant, the plaintiff while starting his evidence 
may lead the same on all the issues including those the burden of 
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which is on the defendant or reserve his right to lead evidence on the 
issues the burden of which is on the defendent after the latter has 
produced his evidence.''* 
Where the party himself wishes to appear as a witness, he shall 
so appear before any other witness on his behalf has been examined, 
unless the court for reasons to be recorded permits him to appear as 
his own witness at a later stage. [0.18, r. 3-A]. 
In unappealable cases it is not necessary to take down the 
e\idence of the witnesses in writing at length, but the Judge may, as 
the examination of each witness proceeds, make a memorandum of the 
substance of what he deposes. In other cases also where the evidence 
is not taken down in writing by the Judge or from his dictation in 
open court, or recorded mechanically in his presence, he shall be 
bound to make a memorandum of the substance of what each witness 
deposes. Such memorandum shall be written and signed by the Judge 
and shall form part of the record. (0.18, rr. 13 and 8). 
II. Family Courts 
1. Nature 
In India, the Family Courts Act has been passed in 1984, to come 
into force not once but when the central government issues a 
notification in the official Gazette specifying date and area of 
application. In some western countries family courts are already 
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functioning. Now it is generally accepted that litigation in respect of 
any matter concerning family, whether divorce, maintenance, custody of 
children and trial of juvenile offenders should be viewed as a social 
therapeutic problem. No court which is engaged in finding out what is 
for the welfare of the family, whether a marrige has broken down or 
not, who should have custody of children of which spouse needs 
maintenance, should rest content with the assertions and contentions of 
the parties and evidence led by them to prove or disprove their 
contentions and allegations. The court engaged in this task requires a 
less formal and more active investigational and inquisitional procedure. 
This will imply that it is not a litigation in which parties and their 
counsel are engaged in winning or defeating a legal action but parties, 
lawyers, social workers, welfare officers and psychiatrists, all are 
engaged in finding out a solution to the problem or problems engaging 
the attention of the court. 
2. Status and Jurisdiction 
Under the Act of 1984, family courts are to be set up for a town 
or city whose population exceeds one million. It is also provided that 
the State Governments may also set up family courts for other areas. 
The family court may consist of one or more judges. Where there are 
more than one judge, each judge is entitled to exercise all or any of 
the powers conferred on family court. In such a case one of them will 
be designated as Principal judge and another as additional judge. The 
powers of both are co-extensive. 
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Only those persons who have at least seven years' experience as 
judicial officer or as member of a Tribunal or who have held a post 
for that duration under the Government of India or a State Government 
requiring special knowledge of law or have been advocates of a High 
Court for at least seven years are eligible to be appointed as judges of 
the family Court. Other qualifications may also be laid down by the 
Central Government in consultation with the Chief Justice of India. For 
the appointment of judges of family courts preference will be given to 
women. The retirement age of the judges of the family courts, like that 
of the High Court Judges is 62 years. The emoluments of the judges 
and terms and conditions of services of the judge are to be determined 
by the State Government concerned in consultation with the High 
Court. It appears that the status of the family court will be higher to 
the District Court but certainly lower to the High Court, since appeals 
from the judgments, decrees and orders of the family court will lie to 
the High Court. 
As regards jurisdiction some argue that all family matters, such as 
marriage, matrimonial causes, maintenance and alimony, custody, 
education and support of children, settlement of spousal propert>' and 
guardianship and custody of child's person and property, should come 
within the jurisdiction of the court. Others refuse to include in it 
para-familial matters, such as inter-spousal assaults, familial assaults 
and other offences of criminal nature between the spouses and their 
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children, inter-familial torts and contracts. Parliament has favoured the 
former view. Explanation to Section 7(a) lists the following matters : 
(i) matrimonial causes, (ii) suits for the declaration of validity of 
marriage or spousal status, (iii) suits regarding the properties of the 
spouses, joint or individual, (iv) suits for injunctions arising out of 
marital relationship, such as suit for injunction to restrain spouse from 
taking second spouse in the life-time of the other or injunction from 
preventing any other wrong, such as sale of joint property or other 
spouse's property, (v) suits for maintenance, (vi) suits relating to 
guardianship and custody of minor children, and (vii) application 
relating to maintenance of wife, children and parents. Para-familial 
matters too should have been brought under the jurisdiction of the 
family courts. Matters under the Dowry Prohibition Act could also be 
brought before the Family Court. In Shym v. George^^ it was held that 
wife can implead a close relative or her husband or even a stranger on 
allegations that the husband had handed over the property to them in a 
suit for recovery of the property. This would not oust the jurisdiction 
of the Family Courts. In K.A. Abdul Jaleel v. T.A. Sahida^^ the 
expression 'parties to the marriage' was held to include a divorced 
wife and a petitition filed by her for declaration and partition of 
property jointly acquired by them would be maintainable. 
The Family Courts Act, it seems opts for a less formal procedure. 
Although Section 10 makes the procedure laid down under the Civil 
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Procedure Code applicable to the family court, it is laid down that the 
family court has power to evolve its own rules of procedure which will 
over-ride the rules of procedure laid down in the Civil Procedure Code 
and the Criminal Procedure Code whenever made applicable. Section 
14, 15 and 16 of the Act provide for the informality of the procedure. 
Thus, any document, statement, information relevant for the trial will 
be admissible in the family court even though the Indian Evidence Act 
makes such documents, etc. inadmissible. The family court judge need 
not record the full evidence as is done in adversai system. He may just 
prepare a memorandum of substance of evidence. All formal evidence 
will be tendered by affidavits, though wherever necessary a deponent 
may be orally examined. Similarly, the judge need not render a detailed 
judgment, though it should contain a concise statement of the case, 
the points for determination, the decision and reasons for the decision. 
Section 11 of the Act makes it obligatory on the part of the court 
to hold the proceedings in camera if any party so wishes. In a given 
case, they may be held in camera if the family court so desires. One 
should not confuse confidentiality of the proceedigns with secrecy. In 
any democratic system public is entitled to know the way the justice is 
administered. No court should operate in secrecy. Constructive 
criticism, research and proposals for reform can only come from 
knowledge of the ways and procedures by which the court operate. 
And this is precisely what Section 11 lays down. 
r 
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There is a strong opinion for the exclusion of lawyer's service 
fromt he family court. In undefended cases and in cases where parties 
are in a mood to settle issues, the services of a qualified lawyer will 
hardly be needed. But in complicated and hotly contested cases 
dispensation of lawyer's service will undermine the rights of the 
parties and may harm them. Most people are so upset in a crisis, 
particularly in marriage-crisis, as not be able to file any papers 
methodically, even to think clearly and would gratefully employ the 
lawyer to relieve themselves of another burden. Section 13 of the Act 
favours dispensation of the service of the lawyer, though the family 
court may seek the assistance of a legal expert as amicus curiae 
whenever it considers to do so is necessary in the interest of justice. 
The Bombay High Court has expressed the view that the section does 
not bar the presence of the advocte and wherever necessary, the court 
should freely make available the service of the advocate.'^ 
A civil suit to declare the decree of family court as null and void 
is not maintainable.'^ Family court's jurisdiction will have precedence 
over other matrimonial and family law statutes.'' 
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Chapter - 3 
Adjudication of Disputes under Islamic System : 
Structural Perspective 
I. Initial Phase 
In ancient Arabia, there was no political entity like a modern 
state, or a settled form of government for the administration of justice. 
The government was made according to customary usages, and the 
administration of justice was carried on according to ancient customs. 
The tribal councils did not make law but applied and upheld the 
immemorial customs, assisted by the moral force of tribal opinion. 
Norms for civil matters like marriage, property, business etc. were 
going on traditional basis. As regards criminal matters the punishments 
were severe, it was customary to cut off the hands of thieves, to stone 
adulterers and adulteresses or to flog them after blackening their faces, 
and to demand blood money as compensation for minor or major 
injuries and harm. 
For settling disputes oaths were administered and for offences 
committed by a member of one tribe against the other it was usual to 
administer the sacred Oath in the Hatim of the Kaba. The laws 
regulating the relations of the sexes and inheritance were vague. 
Polyandry, polygamy, marriage by capture, illicit connections and 
temporary marriages were all prevalent in ancient Arabia'. There were 
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no definite laws for causing separation. Divorce was very common and 
it was of various kinds^. These immemorial usages and customs were 
largely replaced by Muslim Jurisprudence. Islam repealed such 
customary laws as were inconsistent with the principles of sound 
reason and good conscience. A custom which was immemorial, 
reasonable, continuous, certain and consistent with the Quranic 
injunctions was allowed to continue after the rule of decision became 
the Muslim Law.^  
The Quran may well be described as the final and the great 
legislative code of Islam, but the only object of the Quran was not 
promulgation of laws, it gives a complete way of life. It was actually 
practised by the Prophet (SAW) in his own life. Every act of the 
Prophet is considered as sunnat, and whereever the Quran is silent, his 
decision is law. The decisions of the Prophet of Islam are remarkable 
for their simplicity, fairness and unanimity. 
The rule of Muslim Law in its infancy was that the plaintiff must 
produce witnesses, and the defendant is to take oath. A natural 
question arises whether the evidence of one witness is sufficient? The 
Hedaya says, "The evidence required in a case of whoredom is that of 
four men, as in other criminal cases is that of two men. In all other 
cases the evidence required is that of two men or of one man and two 
women whether the case relates to property, or to other rights, such as 
marriage, divorce, agency, executorship or the like'"*. Thus there must 
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be more than one witness, however according to other opinion evidence 
of one witness coupled with the plaintiffs oath is sufficient. "It is 
reported by Ibn 'Abbas that the Prophet decided a case on one 
witness's evidence and on an oath. It is incumbent upon every witness 
to give evidence and the Holy Quran commands, "Let no witnesses 
withhold their testimony when it is demanded from them." 
The following cases will illustrate how justice was administered. 
Abdulah bin Sahl was murdered by the Khabar. Mehesa the deceased's 
cousin filed a complaint before the Prophet, but as no eyewitness of 
the act was produced, the Prophet did not interfere, but alloted 100 
camels from the treasury, bait-ut-mal, as blood-money.^ 
Whenever the Prophet was unable to decide the cases he used to 
receive divine messages which served as precedents, and laid down the 
law. Here is an illustration which speaks for itself. 
It is reported by Jabir that a woman brought her two daughters 
before the Prophet and said," Oh ! Apostle of Allah these two are 
daughters of Sabit bin Qays who fell fighting at the battle of Uhad, 
their uncle has taken away all the property and has left nothing for 
them, and what O, Prophet do you decide, it is not possible to get 
them married without property".^ The Prophet answered that Allah 
could alone decide this point. There after this verse was revealed and 
accordingly the Prophet sent for the woman and the uncle and told him 
to give 2/3 of the property to the two daughters and — to the woman 
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and to take himself whatever remains after distribution. Hilal bin 
Umayyah, came before the Prophet and accused his wife of adultery 
with Sharik bin Sahima, The Holy Prophet in accordance with the 
Quranic injunctions demanded him to receive the prescribed 
punishment of eighty stripes for slandering a chaste woman. At this 
Hilal exclaimed "I swear by Allah, I am truthful. Allah will send down 
an order, and save me from being flogged." There upon the following 
Quranic verse was revealed, which served as substitute for the hudd-
uz-zina or specific punishment for adultery. 
The Quran says that "Those who accuse their wives, but have no 
witnesses, except their ownselve, then their evidence is to witness 
Allah four times they are truthful and the fifth time that the curse of 
Allah be upon him, if they be liars." At the same time the Quran 
allows the wife also opportunity to rebut her husband's oath. "But it 
will avert the punishment from her, if she wil testify by Allah four 
times that he is a liar, and the fifth time that the wrath of Allah be 
upon her, if he be truthful." 
There upon the Prophet allowed Hilal to take the oath, and his 
wife also took oath, but she was greatly perturbed and staggered while 
she was taking the oath. She gave brith to a son who closely 
resembled Sharik, however she was not punished as the procedure of 
lian is a subsitute for the prescribed punishment for adultery.^ 
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The Prophet had become so well known for deciding cases 
impartially that the Jews and other non-Muslims used to refer cases for 
his decisions, and he used to decide the case according to their own 
laws. An interesting case between the Jews of Banu Nazir and Qurayaz 
came before the Prophet. Banu Nazir asserted a custom that if a man 
of Banu Qurayza murdered a man of Nazir then he should be killed, 
but if a Nazir murdered a Qurayza then the blood money was fixed at 
100 camels. The Prophet decided that according to the Jewish sacred 
laws there is equality among the Jews, and that sacred law is to be 
respected.* 
The Prophet of Islam never considered himself above the law, and 
by this own acts and precepts he established a great constitutional 
precedent, that the head of the State could be sued both as a private 
individual and also in his public capacity.^ The example set by the 
Prophet was followed by first four Khalifas of Islam also. These 
instances, when Islam was at its infancy, (at the same time at its zenith 
as far as democratic principles are concerned) not only established 
constitutional precedents of supreme importance; but gave that natural 
touch and strength to the Muslim judiciary that even during the era of 
absolute monarchy and autocracy, the reverence for judiciary did not 
totally disappear. The most autocratic of the Muslim kings that 
flourished during the reigns of the Umayyad and Abbaside, or in Egypt 
or distant Spain or India, they all submitted even though it be 
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nominally to the decisions of the judiciary. The last public sermon of 
the Prophet testifies to his love for justice. He made a public 
decleration to the effect that if he were indebted to any one then he 
was present there to pay his debt whosoever demanded. The audience 
was amazed and in the whole assembly there was only one person who 
claimed some dirhams and was paid accordingly. '^ 
Thus during the era of the Prophet, the Quran was the supreme 
law, and whereever it was silent the traditions of the Prophet 
supplemented the Islamic Shariah. 
The principle of Ijma was also the immediate source of law, and 
here is a Hadis which establishes the principle of Ijtihad, that is a 
judge when he is unable to decide a case finding no solution for it in 
the Quran or Hadis may rely on his own private judgment. Ijtihad is 
more elastic than any other judicial process known to the Muslim Law. 
This famous Hadis is reported in Abu Daud and also in Tirmizi. 
"It is related by Muaz bin Jabal that when the Apostle 
of Allah sent Muaz to Yemen, he said, "How will thou 
execute judgement when a case comes before thee, Muaz 
replied" I will judge by the Quran. The Prophet said, "And 
if thou do not find (a solution) in the book of Allah. 
Muaz replied "Then (I will decide) in accordance with the 
traditions of the Prophet". The Prophet said "And if thou 
do not find a similar case in the traditions?" Muaz replied 
"Then 1 will decide according to my own judgment and 
will not slacken effort." Thereupon the Prophet said 
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"Praise be to Allah who has caused the messenger of the 
Apostle of Allah to agree with what the Apostle of Allah 
likes." 
The principle of Ijtihad is of supreme importance. Its application 
was absolutely necessary to develop the Muslim law and to administer 
justice equitably. Without Ijtihad the Muslim law would have remained 
stagnant. 
11. The Administration of Justice by Rightful Khalifas 
Abu Bakr was the first Khalifa of Islam, and during the brief era 
(about two years) of his administration, besides the Quran and the 
traditions which were the supreme laws of the land, the rule of Ijma 
was applied. In fact his own election was based on the broad principle 
of Ijma. 
Abu Bakr administered justice according to the Quran and Hadis, 
and if any important issue was presented to him, for which there was 
no precedent, then he used to decide it by Ijma, the consensus of 
opinion of the great followers of the Prophet. Abu Bakr also resorted 
to Ijtihad}^ He has given some remarkable judgments. 
In the case of the upbringing of children the mother is preferred 
to the father and the following precedent is cited that 'A man and his 
divorced wife approached Khalif Abu Bakr to decide this point. Abu 
Bakr said "Oh Umar for this infant his mother's spit is better than 
honey which you may procure." 
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Abu Bakr laid down another important law in the following case." 
A man went to Abu Bakr and said 'My father desireth to take my 
property saying that he is in need of the whole of it' and Abu Bakr 
said to his father; 'Surely that only of his property is thine which is 
sufficient for thy sustenance'; he answered " O Vicegerent of the 
Apostle of Allah, did not the Apostle of Allah say, 'thou and thy goods 
belong to thy father'. He replied, "Yes,but he meant by that only 
necessary maintenance."'^ 
In the law of inheritance the decision of Abu Bakr which the 
excludes full brothers or sisters from inheritance served as a precedent, 
and the great Imam Abu Hanifa upheld it, and that has ever since been 
the rule of law for the Sunni Muslims of the Hanafi sect.'^ The 
authorities for the right of grandfather to exclude brother and sisters 
are Abu Bakr and Imam Abu Hanifa. Those who are against it are Abu 
Yusuf, Muhammad, Imam Malik, Imam Shafii, Ali the fourth Khalifa 
and Zayd. 
In 634 A.D. the second Khalifa, Umar succeeded Abu Bakr and 
his accession to office marks the beginning of an important era in the 
history of Islam. The boundaries of the Empire were extended far and 
wide and the administration of justice and law, and the maintenance of 
peace and order was perfect. The judiciary was quite separate from 
the executive. It is interesting to read famous farmans sent by Umar to 
Abu Musa Ashari, the Governor of Kufa and to Kazi Shurayh. 
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After the praise to Allah the administration of justice is a duty. 
The Court must observe equality between the parties so that the weaker 
party may expect justice and the stronger may not expect concession. 
The burden of proof is on the plaintiff and the defendant may be put 
on oath, but let this not defeat the end of justice and law. If you have 
decided a case, then after due care and thinking you may revise your 
decision. If you are doubtful in a point which is mentioned in the 
Quran and Hadis then think over it again and again and then apply 
"Qiyas" (a process of deduction). When a party wants to tender 
evidence then fix a time limit and if he proves his case then decide 
accordingly. All Muslims are fit to be witnesses except those who have 
received the prescribed punishment (flogging) for hadd (fornication, 
adultery) and those who have tendered false evidence. 
From the above farmans we can deduce the important conclusions 
that as early as the reign of 'Umar the Muslim law had accepted the 
view, (1) that the burden of proof is generally on the plaintiff, (2) that 
the judge may rely on his private judgment provided the decision is 
not against the provision of law, (3) and that the Judge may review his 
own judgment. 
Umar like Abu Bakr used to decide all points on which there was 
no precedent by Ijma by debating on the point in the assembly of the 
Ashab of the Prophet, and 'Umar like Abu Bakr also resorted to 
Ijtihad}^ There is a case reported in which 'Umar did not follow a 
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particular version of an Hadis. According to the Muslim Law a 
divorced woman by Talaq-i-bain is entitled to residence and 
maintenance during the period of iddat. The Quranic injunction was 
which means that a divorced woman is entitled to the house. In a case 
it was argued before Umar that according to this provision of the 
Quran a divorced woman is not entitled to maintenance and Fatima 
bint Qays deposed that when she was divorced, she enquired from the 
Prophet whether she had a right to residence and maintenance or not. 
The Prophet answered in the negative. 'Umar on hearing this Hadis 
retorted that he would not give up the plain Quranic injunction as 
against this report and that it was possible that the woman had not 
remembered the Hadis correctly. The Shafii apparently follows this 
Hadis. They allow no maintenance to the woman irreversibly divorced 
unless she be pregnant. 
Similarly in another case 'Umar created a precedent in accepting 
the evidence of an expert. A defamatory suit was filed in his court by 
Zibriqan bin Badr against a poet, Hutaya, alleging that a verse 
composed by the poet was defamatory. It was not quite clear from the 
verse in dispute whether it was defamatory or not. So 'Umar summoned 
the poet Hassan bin Sabit and decided the case according to the 
expert's opinion.'^ 
Once Umar purchased a horse on approval and he allowed a rider 
to test it. The horse was injured in the course of the trial. Umar 
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wanted to return the horse, and the owner refused to take it back. 
Eventually this case was referred for decision to Shurayh who 
observed, "that if the horse was used for the purpose of riding with the 
permission of the owner then it could be returned otherwise not." It is 
said that Umar was pleased with the judgment and appointed Shurayh 
Kazi at Kufa. 
Umar had once a law suit against a jew and both of them went to 
the Kazi who on seeing the Imam rose in his seat out of deference. 
'Umar considered this such an unpardonable weakness on the part of 
the Kazi that he dismissed him at once".'^ 
Umar was the first to allow suitable allowances to the persons 
holding the post of Kazis, for instnace, Kazi Shurayh and Sulayman 
Rabia were prohibited from taking part in any business. 
Umar appointed such judicious and capable persons as Kazis that 
they were universely respected throughout the Muslim world. Zayd bin 
Sabit was appointed to administer justice in Medina. He is well known 
as writer of the Quran in the time of the Holy Prophet. Kab bin Sur 
al-Azdi a judicious and critical lawyer was appointed Kazi at Basra. 
Abbadah bin As-samit was posted at Falastin. He had learnt the Quran 
by heart, and ranked among the first five Hafizs in the time of the 
Prophet. The great jurist Abdullah bin Masud was appointed Kazi at 
Kufa. He is the real founder of the Hanafi School of Jurisprudence. 
The other great Kazis were the eminent jurists Shurayh, Jamil bin 
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Mamar, Al-Jumahi, Abu Maryam Al-Hanafi, Sulayman bin Rabia, 
Albahili, Abdur Rahman bin Rabia, Abu qurrat ul-kindi and Imran bin 
al-Hasayn.'^ 
'Umar did not create courts as distinct from civil courts, generally 
all important crimes such as murder, theft, and adultery were tried by 
the same courts; however the initiative was always taken by the 
department of police, technically known as Ahdas, and the officer in 
charge was known as Sahib-ul-Ahdas. There were no jails before the 
reign of Umar. He was the first to assign a building as public jail in 
Mecca,'* and thereafter jails were built in other places. The 
introduction of the jail system resulted in substituting many of the 
harsh punishments provided in Islam into confinement to Jails for 
instance Abu Mahjan Saqfi who was a great drunkar was sent to Jail 
instead of receiving the prescribed punishment of Hadd. 'Umar also 
introduced the sentence of transportation, for instance, the same person 
was transported to a definite place.'^ 
The case of Fadak has been the subject of much misrepresentation 
by various sects of Islam. The decision of Abu Bakr and thereafter of 
'Umar to important constitutional precedents that the Khalifa in the 
capacity of ruler owns no private property. The facts of the case are 
as follows. Immediately after the battle of Khaybar, Yusha bin Nun the 
head of the people of Fadak, on the mission of Mahiza bin Masud of 
his own accord peacefully surrendered Fadak to the Prophet of Islam, 
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since then the income of this property was used by the Prophet partly 
for his personal expenses and also for the poor. On the death of the 
Prophet, his daughter Fatima claimed that she inherited Fadak from her 
father. This contention was overruled by Abu Bakr mainly on the 
ground of the following Quranic verse found in Sura Hashr. 
The land or property which has been acquired, belongs to Allah, 
His Apostle, the orphans, the needy, the way farer, ..the poor and the 
Muhajirin..and all those who will come in future. 
Hence the land acquired by conquest or peaceful means by the 
head of the State is the waqf property for the benefit of all Muslims. 
Against this theory there is a traditional custom of the Arabs to divide 
the property between the warriors, and it is then inherited by their 
heirs. The Prophet himself observed this custom when he distributed 
Khaybar to all his followers, but thereafter the Prophet did not 
distribute any other part of the country which he annexed or 
conquered. Accordingly Abu Bakr held Fadak to be the State property, 
or the State property set apart for the use of the Khalifa in accordance 
with the practice of the Prophet. It was in this capacity that the fourth 
Khalif Ali and thereafter his eldest son Hasan succeeded to the 
property of Fadak. On the death of Abu Bakr, Ali and Abbas made 
another representation to 'Umar to annul the decision of the first Khalif 
pointed out that this rule will apply to all countries annexed by 
conquest or otherwise, and Fadak could not be made an exception to 
[92] 
Adjudication of Disputes under Islamic System: Stractural Perspective 
the rule.^ *' However the Umayyad Khalifa Umar II restored Fadak to 
the Prophet's descendants. 
Historically the origin of the Muslim law of Waqf is traced to a 
dedication made by Umar.^ * It is related in the Tirmizi that Umar, had 
acquired a piece of land in Khaybar, and he sought Prophet's advice to 
make the pious use of it, thereupon the Prophet said "Tie up the 
property {asl., corpus) and devote the usufruct to human beings, and it 
is not to be sold or made the subject of gift or inheritance, devote its 
produce to your children, your kindred and that poor in the way of 
Allah.^^ However Shibli observes that the first Waqf of Islam was 
made when the Prophet laid the foundation of the mosque of 
Medina. ^ -^  
The Khalifa Usman was a pious and holy man, he maintained the 
judicial reforms initiated by Umar. He was succeeded by Ali. 
Ali was a great jurist and the most learned of the lawyers in the 
law of inheritance. Khalifa Umar said frequently that "Ali is the best 
of us in judicial decisions" and it is reported by Ibn A'bbas that Umar 
once declared "whenever a trustworthy person tells me a judgment of 
Ali I do not deviate from it" Aysha said of Ali, "Verily he is the most 
learned in the Sunnat". Ali like his predecessors upheld Ijma and also 
resorted to Ijtihad. In the Law of Inheritance Ali was the founder of 
"the doctrine of the Increase, Awl" The case is commonly known as 
mimberiyy, because it was answered by Ali when he was in the pulpit. 
The case was as follows :-
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A Muslim died leaving a wife, two daughters and both his 
parents. The original Koranic shares are -
Parent's each 1/6 = 4/24, 4/24 
Wife 1/8 = 3/24 After abatement. 
Daughters 2/3 = 16/24 
The sum total of the fractions 27/24 thus exceeded unity. The 
decision of Ali was that the shares must abate rateably. It is followed 
by the Sunni Muslims, but the Shia jurists hold that in such a 
contingency the share of the daughter alone must be decreased so as 
to reduce the sum-total of the fractions to unity.^ '^  
Here is an interesting narrative — a case decided by Ali. 
"Two men were sitting down, eating their morning meal, and one 
of the two had five loaves, and the other three loaves, and when they 
had placed the meal before them, a man passed and saluted them and 
they said 'sit down and eat,' and he sat down and ate with them, and 
they shared equally in their meal, the eight loaves, and the man arose 
and threw to them eight dirhams and said, "take these in exchange for 
what I have eaten belonging to ye two and have received of your 
food." They then quarrelled over it and the owner of the five loaves 
said, "for me are five dirhams and or for thee three" and the owner of 
the three loaves exclaimed, 'I shall not agree unless the dirhams are 
divided equally between us,' and they took their case before Ali, the 
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prince of the Faithful and related to him their adventure, and he said 
to the owner of the three, 'Verily thy companion hath offered to thee 
what he hath offered, and his loaves were more than thine, therefore 
be content with three'. But he replied, 'By Allah, I will not be satisfied 
with him except in my exact due.' And Ali said, 'in bare right you 
should have only one dirham and he seven dirhams.' And the man said, 
'Good God!' and Ali answered 'that is so'. The other said, 'Inform me 
of the grounds of this being my bare right, that I may acquiesce in it' 
Ali answered, 'Are there not in eight loaves, four and twenty by thirds 
which ye have eaten and ye are three men? and it is not known who 
is the greatest eater amongst ye and who the least, you will therefore 
be considered your eating as equal.' He went on, 'now thou hast eaten, 
and verily thou hadst but nine, and thy companion ate eight, and he 
owned fifteen there remain of his, seven which giver of the dirhams 
ate, and he eat of what belonged to thou only one. Therefore, for thee 
is one for thy one, and him seven. And the man excalimed "Now I am 
come".^ ^ 
Another well known case which was decided by Kazi Shurayh 
between the Khalifa Ali and a Jew is as follows : 
Ali lost a coat of mail belonging to him on his way to 
Siffin, after the termination of the war Ali returned to 
Kufa, and there he saw his armour in the hands of a Jew 
and he said to the Jew. "This armour is mine," I neither 
sold it nor gave it away". The Jew answered, "It is my 
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armour and in my possession.' "They both went to the 
court of Shurayh, "Shurayh said 'Proceed O prince of the 
Faithful' and he said, 'yes-this armour which is in the hand 
of this Jew is my armour - I neither sold it nor gave it 
away.' Shurayh exclaimed 'What doest thou say, O Jew?' 
He replied, 'it is my armour and in my possession.' Then 
Shurayh said, 'hast thou any proof, O prince of the 
Faithful?' He said, 'yes, Kambar and al-Hasan are 
witnesses that the armour is my armour.' Shurayh replied 
'the evidence of a son is not admissible in favour of a 
father." The judgment was given in favour of the Jew. At 
this the Jew exclaimed, "I testify that there is no God but 
Allah, and I testify that Muhammad is the Apostle of 
Allah and that this armour is thy armour. "^ "^  
With the martyrdom of Ali the republican period of Islam diluted. 
The respect for law and order was the governing spirit of that age. The 
decisions of the Khulafa-ur Rashidun were universally respected 
throughout the Muslim world. In this era the Muslim law was 
developed by the State, while later on its development was confined to 
the works and opinion of the great jurists. 
III. The Administration of Justice during Muslim Rule in India 
/ . Before Mughal Period 
In 712 A.D. the famous Muslim General Muhammad bin Qasim 
annexed Sindh and Multan.^^ The Arabs very wisely left the internal 
administration of the country in the hands of the Indians. The same 
Brahmans who occupied important administrative positions in the time 
of Raja Dahir were called upon to hold the important offices and 
discharge, their duties. Mohammad bin Qasim had absolute confidence 
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in their integrity and honesty. Wida, son of Hamidun^^ Najdi was the 
first Muslim Governor of Brahmanabad. Of this period, we can say 
that the Muslim Law was not the national Law of land. However the 
Muslim soldiers were bound by the Shariah and the decisions of their 
own Civil Judges, Kazis and Muftis. 
Subuktgin was the first Muslim to invade India from the North-
west. His two invasions were like passing storms. He died in 999 A.D. 
His son Mahmud of Ghazni overrun from the Indus to the Ganges 
during 999-1030, but he did not establish a stable Government. Of this 
period we have no record of the Muslim administration of Justice in 
India. 
The establish of saltanat in India dates from the times of 
Muhammad Ghori. In 1191 Muhammad defeated the Rajputs under 
PrithviRaj and captured Delhi. His chief Vicerory in India began the 
famous Slave dynasty which lasted from 1206-1290 A.D. Qutubuddin 
Aybak was the first slave King. His successor Altamish was styled as 
the commander of the faithful Nasir, Amir-ul-Muminin. The greatest of 
the slave Kings was Ghiyasuddin Balban.^' 
The administration of Justice was carried out by the Kazis with 
the help of the Muftis as was common in other Muslim Countries. The 
Chief Judge at the time of Qutbuddin Aybek was Sharful-Mulk.^° 
Hasan Nizami says of Qutub-uddin Aybek "He extinguished the flame 
of discord by the splendour of the light of Justice. 
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Sultan Balban established a very sound government. He was 
himself interested in the administration of Justice. He never showed 
any partiality towards any of his subjects even if they were his kin and 
relations. Balban also established a system of espionage with a view to 
make the administration of justice efficient; the spies were called upon 
to report every act of misconduct and every instance of miscarriage of 
Justice to the Monarch directly. It is related that when Malik Barbak 
one of his chiefs caused a servant to be scourged to death, and the 
deceased's widow complained to Balban, the Sultan ordered Malik 
Barbak to be flogged similarly in the presence of the widow. The spies 
for failure of reporting the case to the Sultan were instantly executed.^' 
The system of the Muslim Law that to escape the penalty of death 
the accused may compound with the relations of the decease was in 
practice at that time. There is an instance where a noble man was 
allowed to compound on the payment of 20,000 tankas.^^ 
The throne of Delhi was now held by the Khalji Turks. Sultan 
Alauddin was the greatest King, of that dynasty. The Sultan was 
opposed to ecclesiastical interference in matters of law and religion.^^ 
On several occasions as regards the application of the sacred law there 
was a conflict of opinion between the Sultan and Kazi Mughis-uddin. 
Once the Sultan questioned the Kazi thus "The wealth acquired at 
Deogir belongs to me or to the Treasury, Bait-ul-mal". Mughis-uddin 
replied "Your Majesty, according to the Law, as the treasure was 
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acquired by the Muslim anny it belongs to the public Treasury." 
Alauddin was annoyed and put the next question "what rights have I 
and my heirs upon the public Treasury." The Kazi answered "if your 
Majesty wants to follow the example set by the great Khalifas then 
your Majesty may rightfully take a sum which you have alloted to each 
fighting-man, or to each chief officer or your Majesty may draw any 
sum suitable for maintaining legitimate expenditure, but for any 
additional useless expenses your Majesty will be answerable to Allah." 
Kazi Ala-ul-Mulk was another just person. He was consulted by the 
Sultan when he intended to set out for a world conquest, and to 
establish a new religion, the Kazi advised the Sultan to confme his 
activities to India only. "Religion and law" said the Kazi, "spring from 
heavenly revelations. They cannot be established by the plans and 
designs of monarchs." The administration of Justice during the reign of 
Alauddin was satisfactory, but it rapidly declined under his weak and 
unfit successors, Mubarak Shah and Khusru Khan. 
Ghazi Malik ascended the throne of Delhi in 1320 A.D. He was a 
vigorous King. His son and successor Muhammad Tughlaq is styled 
"the man of ideas." He is the most striking figure in the history of 
India. Muhammad Tughlaq was a just monarch. He made himself the 
Supreme Court of Appeal.^'' And whenever the ends of justice 
demanded he overruled the Kazis and Muftis^^ of the court. He also 
appointed distinguished officers of the state as Judges irrespective of 
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the fact whether they were professed Ulema or not. Ibn Batuta speaks 
very highly of the Sultan, in his opinion "of all men this King is the 
most humble; and of all men .... most loves justice.-'^ In 1333 A.D. Ibn 
Batuta was also appointed Kazi of Delhi by Muhammad Tughlaq. Ibn 
Batuta lived in India for about eight years. He left India in 1342 A.D. 
The eight cases of murder of theologians. Sheikhs and Maulvis 
mentioned by Ibn Batuta are of those who had misappropriated public 
funds or participated in seditious movements. The Sultan submitted to 
the decrees of the court passed against himself.-^^ The notable Kazi of 
this period was Kazi Kamal-uddin Sadr-i-Jahan. 
The successor of Muhammad Tughlaq Firoz was a pious and 
merciful King. He abolished the torture which was the common form 
of punishment. ^ ^ Firoz died in 1388 A.D. During the reigns of the rest 
of the monarchs of this dynasty the administration of Justice was not 
so perfect. The invasion of Timur occurred during the reign of 
Mahmud Shah and his rival Nusrat Shah. 
Timur is the greatest of the world conquerors. He was bom in 
1336 A.D. at Kelh in Transoxiana. The history of the military 
adventures of this great Muslim conqueor is interwoven with the entire 
history of Islam. He shattered all the Muslim Asiatic monarchies into 
pieces. The fate of the Delhi Empire was similar to the fate of the 
Turkish Empire of the great Bajazet. Timur crossed the Indus on 
September 24, 1398 A.D., sacked Delhi where he remained for a 
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fortinight, and after a brilliant series of victories he eventually left ft)r 
Samarcund. The Government of Delhi was paralysed, the process of 
disintegration had set in and small states came into existence all over 
India. 3^  
The reigns of the Saiyyids and the Lodis are not of much 
importance. Sultan Sikandar Lodi was a notable exception. He restored 
the machinery of civil administration to some extent. The Chief Judge, 
during his reign was known as Mir-i-Adal and this office was held by 
the jurist Mian Bhua.'*" 
A distinguished jurist of this period was, Sheikhul. Hadayah of 
Jaunpore. He wrote commenteries on the Hedayah-i-Fiqh; which is a 
celebrated book of Muslim Jurisprudence.'*' The other great jurists 
were. Sheikh Adbd-ullah Tulumbi and Sheikh Aziz-uUah tulumbi who 
introduced a systematic study of Logic and jurisprudence. The judicial 
and administrative reforms initiated by Sultan Sikandar Lodi were the 
basis of the administrative machinery set up so effectually by Sher 
Shah. 
After the defeat of the Emperor Humayun Sher Shah ascended the 
throne of Delhi. He was one of the greatest figures of medieval India. 
He was a great Administrator. During the short period of his reign 
which lasted for about five years and six months he considerably 
improved the administration of the country. 
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Sher Shah's predecessors had copied the Abbasid Khalifas in 
establishing state departments. 
Sher Shah considerably improved the working of all departments. 
His ministers were mere Secretaries called Arkan-i-Adalat. He made the 
pargana as the administrative unit without destroying the autonomous 
village communities. He appointed a Shiqdar, a amin, and one fotadar 
the treasurer and two Karkuns-writers. The Shiqdar was a entrusted 
with police duties. The amin was responsible for civil work, for the 
assessment and collection of revenue. The treasurer and Karkum were 
subordinate to the amin. The next unit planed by Sher Shah was the 
Sarkar^^ The officers responsible for the administration of the Sarkar 
were the Chief Shiqdar-i-Shiqdaran'*^, and the Cief Munsif, Munsif-
Munsifan. The Chief Munsif was responsible for the civil 
administration, and he acted as a circuit Judge for trying civil cases. 
The Shiqdar administrated Criminal justice according to the Shariah of 
Islam. The mitquddams of the villages were responsible to produce the 
offenders and it is related that muquddams, where a murder had taken 
place, failed to produce the offender they were themselves put to 
death.'*'* So stem was Justice that it became proverbial that Sher Shah 
turned robbers and thieves into guardians of peace. The civil Judges 
were not necessarily canon-lawyers. According to al-Badaoni 
comprehensive instructions on all important points of religion and civil 
administration were issued to all the Sarkars. "All these points were 
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written in these documents whether agreeable to the religious law or 
not ; so that was no necessity to refer any such matters to the Qazi or 
Mufti, nor was it proper to do so.'"*^ Sher Shah was called the Sultan-
ul-Adal, the Just monarch. He named his eldest son Adil Khan the Just 
Lord, and there is a well known story about Adil Khan related in the 
Khulasa-al-Tawarikh. The Prince threw a bira of pan on a citizen's 
wife while she was bathing in the river, the woman resented this 
conduct of the prince, and her husband complained of it to the Sultan. 
The monarch delcared that the law of retaliation was to be enforced, 
that is, the citizen shall throw a bira on to the prince's wife in the 
same manner.'*^ 
2. During Mughal Period 
It was in 1526 A.D. that Shah Babar established a famous dynasty 
which represents the Golden Age of the Muslim rule in India. His 
reign was briefs His son the Emperor Humayun was unfortunate in 
being defeated by the great Afghan ruler, Sher Shah at the battle of 
Chaunsa and at the battle of Ganges in may 1540 A.D. However in 
1555 A.D. Humayun defeated Sikandar at Sirhind, and once more 
found himself in possession of the throne of Delhi. Al-Badaoni speaks 
highly of this monarch, and as the most orthodox of the Muslim 
Kings.'*^ During his reign the influence of the Ulemas revived. The 
judicial reforms made by Sher Shah had survived and remained intact. 
A drastic change occurred during the reign of the emperor Akbar. 
It was apparently a reversal of the policy of Islam,"*^  and this era 
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marks the downfall of the Ulemas. A religion called "Din-i-Ilahi" was 
declared. Akbar believed himself to be a divine head and King.^" 
According to the Muslim view the Ulemas and the Mujtahids are the 
custodians of the Shariah of Islam. Akbar tried to usurp the highest 
power to mould the law also. An Imperial decree was published in 
1579 A.D. which was signed by Sheikh Abdunabi the Chief Justice, 
by the Sadr-i-Jahan, Kazi Jalaluddin, Makhdum-ul-Mulk Ghazi Khan 
and by other Ulemas, as well as by Sheikh Mubarak who was the 
instigator of this idea to Akbar. The decree conferred on the Emperor 
the Spiritual headship of the Empire.^' The Emperor became the sole 
Judge of final apeal. The Ulemas put up a fight but all in vain. 
Makhdum-ul-Mulk and Sheikh Abdunabi were banished, sent to Mecca, 
and Sultan Khwajah who joined the Din-i-Ilahi was made Sadr-i-Jahan, 
(1578-1585). 
The famous judges during the reign of Akbar^^ were Maulana 
Abdullah of Sultanpur known as Makhdum-ul-Mulk and Sheikh-ul-
Islam, Kazi Yaqub of Manikpur, Kazi Jalaluddin of Multan Kazi 
Tawa'isi, Kazi Sadruddin of Jalandhar and Lahore, Kazi Mubarak of 
Gopanmau, Kazi Nurullah of Shustar, Kazi abul'l Ma'Ali, Kazi Nizam 
of Badakshan, Sheikh Abunabi Sadr-e-Jahan, Sheikh Mubarak Sadr-i-
Jahan, Mir Sayyid Muhammad Mir-i-adl, Maulana Muhammad Mufti. 
In 1605 A.D. the emperor Jahangir ascended the throne of Delhi. 
Jahangir revised the policy of Akbar. Inspite of his vices he professed 
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himself a Muslim, he restored the Islamic formulas of faith and even 
revived the Hijra chronology. He took keen interest in the 
administration of Justice. It is said that with a view to redress the 
grievances of the people, he had a chain and bell attached to his royal 
apartment, and one end of the chain was fastened to a tower at the 
bank of the Jumuna.^^ The Emperor frequently sat in the royal court to 
hear petitions.^'* Jahangir interdicted the cutting of noses and ears,^^ 
and the death penalty could not be inflicted without the permission and 
confirmation of the Emperor. This view is supported by Monsieur 
Thevenot.^^ "From Terry and Roe however it is clear that the provincial 
Viceroys passed and executed sentences of death".^^ 
The reign of Shah Jahan is notable for peace and prosperity. The 
French traveller Tavemier speak of the reign of Shah Jahan as like that 
of a father over his family^*, and bears witness to the just 
administration of Justice. Shah Jahan being a pious Muslim abolished 
the ceremony of prostration which was directly against Islamic 
injunctions. Shah Jahan himself heard petitions, and fixed Wednesday 
as the day for the administration of Justice.^^ The Emperor established 
a regular system of appeals. From the court of first instance an appeal 
could be filed in the court of the Governor or in the court of Kazi of 
Subha. "If parties were not satisfied even with these decisions they 
appealed to the Chief Diwan or to the Chief Kazi on matters of law."^ '^  
In 1659 A.D. Aurangzib ascended the throne of Delhi; he is well-
known as Alamgir, the "World-compeller". He was a stem puritan 
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monarch. Aurangzib's ideal of enlightened kingship can be gathered 
from his own sayings. He wrote to Shah Jahan thus, "Soveregnity is 
the guardianship of the people not self-indulgence and profligacy." He 
was fond of reciting the following couplets of Sadi, "Cease to be 
Kings! Oh, Cease to be Kings! or determine that your dominions shall 
be governed only by yourselves." "Ovington speaks of the Emperor as 
"the ocean of justice."^' 
The author of Muntakhab-ul-lubhab pays a tribute to Aurangzib, 
"of all the sovereigns of the house of Timur, nay of all the Sovereigns 
of Delhi no one since Sikander Lodi, has ever been apparently so 
distinguished for devotion, austerity and justice."^ 
Aurangzib was well acquainted with the Hadis and other standard 
books on fiqha. He was a great jurist. He had committed the Koran to 
memory.'^^ In 1565 A.D. the Emperor ordered for the compilation of the 
celebrated code the Fatawa-i-Alamgiri. The Chief compiler of the 
Alamgiri was Sheikh Nizam^^ and Chulpi 'Abdullah, son of Maul ana 
'Abdul Hakim of Sialkot was ordered to translate the work into 
Persian. This book contains all the essential principles of the Hanafi 
system of jurisprudence. 
The following were the Chief State departments concerned with 
justice. 
1. Canon law, both civil and criminal (under the Chief Kazi). 
2. Religious endowments and charity (under the Chief Sadr). 
3. Censorship of public morals (under the Muthasih)."^^ 
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The Mughal emperor like his contemporary monarchs of Turkey 
and Persia posed as the fountain of Justice and followed the 
immemorial tradition that the King in person should try cases in open 
Court. The Emperor sat in the Diwan-i-khas trying cases. The Court of 
the Emperor was the highest Court of Appeal, the Supreme tribunal of 
the land. The Imperial Court consisted of the Emperor himself, the 
Kazis^^, Muftis*", and Adils^*. The Darogha-i-adalat^^ and the KotwaF*^  
were required to be present. 
Several early European travellers have left a picturesque account 
of the trials held by the Mughal Emperors. In 1511 A.D. William 
Finch wrote : 
"The Castle of Agra has four gates one to the 
west is called the Kachari gate, within which, over 
against the great gate is the Kazis seat of Chief Justice. 
Over against this seat is the Kachari or Courts of Rolls 
where the King's Wazir sits every morning Tuesday is 
day of Blood, both of fighting beasts and justiced men, the 
King judging and seeing execution." (Purchas IV, 72, 73). 
Bemier, an eye-witness describes how the emperor Aurangzib 
administered Justice. 
"All the petitions held up in the crowd assembled in 
the Hall of Public Audience are brought to the King and 
his hearing and the persons concerned being order to 
approach are examined by the monarch himself, who often 
redresses on the spot the wrongs of the aggrieved party" 
(Bemier. 263). 
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Manucci also gives an account of the Emperor administering 
Justice. 
"The King holds public audience in the amkhas, and 
there it is usual for aggrieved persons to appear and make 
complain. Some men demand punishment for murderers, 
others complain of injustice and violence....the Kind 
ordains... that the theives be beheaded, that the governors 
and faujdars compensate the plundered travellers....In some 
cases he announces that there is no pardon for the 
transgressor, in others he orders the facts to be 
investigated and a report made to him." (Storia II, 462). 
The Supreme Kazi was called the Kazi-ul-Kuzat, in every town he 
appointed a local Kazi.^' The Kazis appointed in the Provinces were 
expected to work for five days in the week on Saturday, Sunday, 
Monday, Tuesday and Thursday, while on Wednesday they were 
required to be present in the Subahdar's (Governor), Darbar, Friday 
was a holiday.^^ 
The Sadr were the Civil Judge of the Empire. The Chief Sadr was 
called the Sadr-us-Sadur or the Sadr-i-jahan and also Sadr-i-kul. His 
duty was to appoint in every province a local Sadr. The provincial 
Sadrs were instructed by the chief Sadr to maintain list of the 
recipients of rent-free lands and daily allowances, the Sadr was to see 
that these persons entitled to stipend carried out the Imperial orders. 
He also noted their deaths. 
The power of the censor as the officer to enforce the Prophet's 
laws was supreme. In 1672 Muhammad Tahir Diwan of Hussan Ali 
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Khan was beheaded at the instance of the censor for having cursed the 
first three Khalifas of Islam. 
It was the duty of the Sultan to appoint a Kazi and to specify the 
extent of his jurisdiction. The appointment might be subjected to any 
lawful conditions. The Sultan might also appoint a Kazi-ulkuzat, the 
chief Kazi-ul-Kuzat had the power to appoint and dismiss a Kazi. A 
Kazi ought not to be appointed for more than one year, and after a 
year had expired the Sultan ought to remove the Kazi, and ask him 
devote himself to the study of law. He might be re-appointed again. 
The Kazi received a fixed salary from the Treasury, Bait-ul-Mal. The 
Kazi is to base his decisions on the Quran and the Hadis and the Ijma 
of the Prophet's companions, and then on the Ijma of the Ulemas. 
According to the Majmu-al-Nawazil the Kazi is not to try the case 
of person to whom the Kazi bears enmity and illfeeling. This was the 
opinion of Sheikh-ul-Islam Abul Hasan. In such a contingency the Kazi 
is to report to the Sultan to transfer the case to another Kazi. 
According to some jurists in such a case the Sultan may endorse his 
opinion on the decision of the Kazi. The Kazi is competent to hear 
suits field against the Sultan. Similarly the Sultan may himself file a 
case as plaintiff. ^ ^ 
According to the Hanafi Law a Kazi cannot pass an order in 
favour of his father, his mother, his child or his wife, but he can 
lawfully render evidence against any of these relations,^'* because 
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evidence against them is accepted on the ground that it is liable to no 
suspicion.^^ 
For the administration of justice the Kazi is to sit in the central 
city mosque or in public Court, Dar-ul-Kuza, so that it may be 
convenient for the public to attend the Court. The Kazi when he enters 
the mosque should say his prayers first, and crave God's help in 
administering justice. The learned men of the city may sit near him. 
The Katib (writer) is to sit near the Kazi and the Kazi is to watch that 
the Katib records the evidence correctly. The superior officers on 
entering the Court may "wish salam" to the Kazi and the Kazi may 
reply in return, but he is not to take precedence in wishing, and 
similarly when a witness wishes "salam to" the Kazi he is to 
reciprocate. The Kazi is to treat the parties (the plaintiff and 
defendant) on equal terms, they may be asked to sit in front of the 
Kazi. the Kazi's peons may be asked to sit in front of the Kazi. The 
Kazi's peons may be present at a distance in the Court. The Kazi is to 
take down the statement made by the plaintiff and then think over it, 
and should he be of opinion that the plaintiffs case is false, then he 
should call upon the plaintiff to support his case, but if the Kazi 
thinks in favour of the plaintiff he should ask the defendant to make 
his reply. After, hearing the defendant the Kazi should ask his Katib to 
take down that on certain day, month and year the plaintiff, son of 
such a person filed a case against the defendant, son of such a person, 
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and if necessary a short descritpion of the plaintiff and of the 
defendant for identification purposes may be stated. If the defendant 
admits the claim, the Kazi should pass his judgment thereupon, but if 
he denies then the evidence is to be tendered. 
The plaintiff is called Muddai and the plaint is known as dawa 
"which is defined as a demand by a person of his right form another 
in the presence of a judge". The defendant is called Muddai alaihi. 
According to the Hedaya, "the Muddai or plaintiff is a person who if 
he should voluntarily relinquish his claim cannot be compelled to 
prosecute it and the Muddai-alaihi or defendant, is a person who, if 
he should wish to avoid the litigation is compellable to sustain it."^^ 
The Muddai can only be a person adult and possessed of 
understanding, hence a minor or a lunatic must file a claim through the 
intervention of a guardian, nor will a suit be heard against such 
persons without such representation. 
The following was the method adopted by the Kazis at the time 
of the Emperor Aurangzib, as reported in the Fatawa-i-Alamgiri. 
The plaintiff presents himself in the Dar-ul-Kuza and goes to the 
Katib who writes out the plaint in the Court register, and enters the 
plaintiffs name, his father's name and address, and also records the 
name of the Kazi in whose Court the plaint has been filed. The 
defendant's and his father's name and address is entered in the proper 
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place leaving sufficient space to note down the defendant's reply. On 
the presentation of the case the Kazi goes through the record, the date 
of hearing is entered in the register, and the plaintiff or his Vakil 
presents the plaintiffs case and the defendant is called upon to reply. 
If the defendant admits the claim, the case is decided accordingly, but 
if he denies it, then the plaintiff has two alternatives, he may put the 
defendant on oath^^ or produce evidence in support of his case. 
However if the plaintiff has his witnesses present in the Court, or is 
able to summon them, but still insists that the defendant should be put 
on oath, the better view is that Kazi is not to put the defendant on 
oath. The plaintiff cannot establish his case by taking an oath.^^ 
The Kazi may either himself note down or ask the Katib to write 
name and address of the witnesses and take down a verbtim report of 
their depositions. It is better that the Kazi should himself take down 
the evidence, thereafter if the Kazi should be of opinion that the 
witnesses deposed correctly and in conformity with the plaint, then the 
Kazi is to ask the defendant as to what he has to say, and if the 
defendant requires time to support his case then it should be granted 
to him, otherwise the suit is to be decreed in favour of the plaintiff. 
The decision of the Kazi is to be noted down in the same register, or 
he may give a written order to the party who demands it. This is to 
prevent a fresh trial of the same case on the same facts. A decree is 
defined as that which settles or terminates a dispute. 
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According to the Shafi-i law a judgment may be passed ex-parte 
against the defendant^^; and under the Hanafi Law, "the Kazi must not 
pass a decree against an absentee unless in the presence of his 
representative*^." 
According to the Fatawa-i-Alamgiri if the Kazi finds subsequently 
that the decree was in violation of the principles of law, then he 
should review his previous judgment. However if he should find that 
there is merely a difference of opinion on the point which he has 
decided, then he ought not to interfere with his previous decision. The 
same view is found in the Shafi-i law. "A judgment that subsequently 
appears to be at variance with a text of the Quran, with the Sunna, or 
with the general opinion of jurists, or with common sense should be 
quashed either by the judge who delivered it or by his colleague, 
substitutes or successors."^' 
The Muslim jurists differed on the point whether a Kazi may 
decide a case on his own personal knowledge. The accepted opinion is 
that if an incident took place in the Kazi's presence and he has 
ascertained it, and if the same matter is brought before him in the 
Court, then he may lawfully decide according to his personal 
knowledge. 
When a decree has been passed by the Court, it can lawfully be 
executed. A judgement debtor can be compelled by imprisonment to 
comply with the provisions of the decree. In certain cases the 
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defendant may set up a plea, in the nature of avoidance dafa, for 
instance if a man claims a certain sum of money as a debt; the 
defendant may state that he owed the money, but he has paid it, or 
that the plaintiff has released him from the debt. The judge at the 
hearing of the case is also to see that the claim discloses a good cause 
of action. In proper cases joinder of parties was possible. Strictly 
speaking there is no law of limitation in the Islamic law, but periods 
of limitation for the hearing of suits may lawfully be laid down by the 
supreme ruler Khalifa or Sultan, as has been done in Turkey by the 
order of the Sultan. There is also a rule similar to res-judicata. The 
same cause cannot be tried over again. A previous decree of the Kazi 
is conclusive and final. It can be tendered as evidence in the Court of 
law. The quasi-judicial duties of the Kazi are to suprintend the jails, 
to supervise the trust, waqf properties, and to look after the interests 
of minors, lunatics and missing persons. The Kazi is to appoint an 
administrator to administer the estate of a deceased person, if the heirs 
are minors or are absent. 
The Islamic law allows a case to be referred far an alternative 
settlement as, for example, to an arbitrator for decision. The arbitrator 
must possess the essential qualities reqired for a Kazi.*^ However, 
either party is allowed to retract before the award has been made by 
the arbitrator, but the moment it is given, it becomes binding upon 
them. If the parties refer the award to the Kazi, and if he were of the 
[114] 
Adjudication of Disputes under Islamic System : Structural Perspective 
same opinion he might put the award into execution, as though it were 
the decree of the Court, but if the Kazi should be of the contrary 
opinion he might lawfully annul the award. 
Similar to the decrees of a Kazi an award passed by the arbitrator 
in favour of his parent, wife and child is null and void. The parties 
who have acknowledged the arbitrator's award, are not allowed 
subsequently to retract from it. In certain cases no reference can be 
made to an arbitrator.*' 
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Chapter - 4 
Colonial Domination and Administration of 
Justice by the East India Company : 
Institutional Changes 
I. Loss of Authority by Mughals 
In 1707 A.D. The Mughal Empire started loosing its grip on 
power. It was mainly due to passing away of Aurangzib Alamgir. It 
was natural for the system of administration of justice to fall along 
with the political power. The series of sovereigns that succeeded the 
great Emperor Alamgir exercised merely a nominal power in the 
districts round about the Capital. It was at this time that the 
Mahrattas, the French and the English represented by the East India 
Company, all had adopted an aggressive policy of annexation and raid 
conquest. By the middle of the 18th century the Company began to 
combine with the ordinary mercantile pursuits, military and political 
activities. In 1757 after the battle of Plassey the supremacy of the 
Company was firmly established in Bengal. 
II. Acquiring of Authority by the Company 
The notable incident conferring legislative authority upon the 
Company occurred on the 12th of August 1765 A.D., when Lord Clive 
obtained the grant of the Diwani from the Mughal Emperor Shah 
Alum.' This act is generally considered as the assumption of 
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sovereignty by the East India Company. The office of Diwan implied 
the collection of the provincial revenue and the administration of civil 
justice. The administration of Criminal Justice was conferred upon the 
Nawab Najm-ul-daulah and the Nawab received for the maintenance of 
Nizamat a fixed stipend of fifty three laks of rupees. The systems for 
the administration of Justice adopted by the Company are mainly based 
upon the regulations passed in the three Presidencies. The plan adopted 
in Bengal being the foundation of the systems adopted in Bombay and 
Madras.^ 
The Diwani was conferred on the East India Company by the 
firman of the 12th of August, 1765.^  The Indian officers carried on the 
general administration under the supervision of the English President at 
the court of the Nawab till the year 1772, when the, court of Directors 
announced their intention "to stand forth as Diwan and by the agency 
of the Company's servants to take upon themselves the entire care and 
management of the revenues.'"* Warren Hastings and his coadjutors 
submitted a report which was adopted. The Exchequer and the Treasury 
were removed from Murshidabad to Calcutta. The Mufussil Diwani 
Adalats known as the Provincial Civil Courts for the administration of 
civil justice were created. These courts were presided by the collectors 
in the capacity of Kings Diwans.^ The courts took cognizance of all 
civil disputes. The Hindus and Muslims were entitled to the benefit of 
their own laws, in all suits regarding inheritance and marriage. 
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The Sudder Diwani Adalat at Calcutta was presided for sometime 
by the Governor-General, later by the famous judge Sir Elijah Impey. 
In 1780 the Chief Justice of the Supreme Court^, who was appointed 
Judge of the Sudder Diwani Adalat prepared various regulations which 
were incorporated in the code of 1781. In the same year the Sudder 
Diwani Adalat was constituted by Act of Parliament (21 Geo. 111c. 
50 s 71) as a Court of Record. In 1793 Lord Comwallis established a 
regular gradation of Courts of Appeal. There were four Provincial 
Courts of ApeaF. These were presided by three European judges and 
had a Kazi, a Mufti and a Pandit to advise them. The appeals went 
from the Provincial Courts to the, Sudder Diwani Adalat at Calcutta.^ 
During this period, the Muslim Law, it ceased to be the National 
Municipal Law. According to the farman of 1765, the Nizamat or 
administration of criminal justice was left under the supervision and 
control of the Nawab. The Shariah Courts were retained and "The 
Muslim law was in force throughout the country."' The old officers 
were still retained. The Nawab himself tried all capital cases. The 
faujdar and Nawab's deputies tried all cases of quarrels and frays etc. 
The Muhtasib as usual tried all cases of drunkenness and selling 
liquors. The Kutwal was still the prefect of the Police. 
In 1772 A.D. Warren Hastings completely transformed the 
machinery for the administration of criminal justice. The office of 
Nawab Diwan was abolished, the work was taken up by the British 
[126] 
Colonial Domination and Administration of Justice 
Agency. A new court of criminal Judicature called the Faujdary Adalat 
was established in each district for the trial of "murder, robbery and 
theft, and all other felonies, forgery, perjury, and all sorts of frauds 
and misdemeanours, assaults, frays, quarrels, adultery, and every other 
breach of the peace or violent invasion of property"'^. In these criminal 
courts the Kazi or Mufti with the assistance of two Maulvies sat to 
hold trials? The English Collectors of Revenue were, however, directed 
to superintend the proceedings of these courts. These Faujdary Adalats 
were under the control of the Sudder Nizamat Adalat established at 
Murshidabad. This supreme court was presided by a Darugha as the 
chief officer, who was appointed by the Nazim. The Chief Kazi, Kazi-
ul-Kuzat and the Chief Mufti and three Maulvis sat to assist the 
Darugha in discharging his duties. The duty of the court was "to revise 
all the proceedings of the Faujdary adalats and in capital cases, by 
signifying their approbation and disapprobation thereof, with their 
reasons at large, to prepare the sentence for the warrant of the 
Nazim"". This court, shortly after its inauguration, was removed to 
Calcutta, but in 1775 A.D. it was removed back to Murshidabad where 
it discharged its duties under the control of the Nazim for fifteen 
years.'^ The Islamic law as modified by various regulations was 
administered in the courts. In 1790 by Lord Cornwallis regulations the 
powers of the Nazim were transferred to the Governor General in 
Council, and the entire system of the administration of criminal justice 
was remodelled. 
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At Calcutta the Nizamat Adalat consisted of the Governor-
General and members of the Supreme Council assisted by the Kazi-ul-
kuzat and two muftis.•^ This court was the court of circuit consisting 
of two judges assisted by Kazis and Muftis as assessors'"* were also 
established, and in capital cases they were to report their decisions for 
the confirmation of the Nizamat Adalat at Calcutta. The Judicial 
Regulation XXVI 1790 S. 33 provided that in trials for murder the 
doctrine of Abu Yusuf and Muhammad requiring the evidence of 
criminal intention was to be applied in giving Fatwa of the law 
officers. By Jud. Reg. XXVI the relations of a murdered person were 
debarred from pardoning the offender. In 1791 the Judges of the courts 
of circuit wherever they dissented from the Fatwa of the law officers 
were required to refer the case to the Nizamat Adalat. By Jud. Reg. 
XXXIII 1791 S. 3 imprisonment and hard labour was substituted for 
mutilation, and the Nizamat Adalat was required to pass the sentence 
of death instead of granting "Diyat" to the heir. By Reg. II 1801 S. 10 
the constitution of the Nizamat Adalat was altered, instead of the 
Governor-General and Council the court consisted of three jduges'^ 
assisted by the Chief Kazi of Bengal, Bihar, Orissa and Banaras'^ and 
two Muftis. In 1829 the courts of circuit were abolished and 
commissioners of circuit were appointed with the same powers as 
judges of circuit. Gradually the practice grew up of appointing 
"District and Sessions Judges". 
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A High Court was established at Calcutta by the charters in 1862-
1865. The High Court took up the administration of Justice of the 
Civil and Criminal law. The court of the Sudder Nizamat (Faujdary 
Adalat) was abolished. 
In 1802 the Madras Government founded a system for the 
administration of Justice, there were the Native Commissioners, and the 
Zillah courts and the Provincial Courts (four in number) were to hear 
appeals from the Zillah courts. The plan for the administration of 
criminal justice was the same as in Bengal. The Faujdary Adalat was 
the chief criminal court. It consisted of the Governor and members of 
the Council. 'All these criminal courts administered the Muslim Law as 
modified by the Regulations."'^ Thus, the Muslim Criminal Law was 
administered in the Madras Presidency and the usual Fatawas were 
given in each case, however. Act I of 1840 dispensed altogether with 
the Fatwa, but it still retained the principles of the Muslim Law. The 
Madras High Court was established by the charters in 1862-1865. The 
High Court exercises both civil and criminal jurisdiction. 
In Western India the predecessor of the English were the 
Mahrattas, consequently, there was no trace of the Muslim Law either 
Civil or Criminal in that province. In 1797 the Bombay Government 
was authorised to constitute courts of civil and criminal Judicature on 
the system introduced by Lord Comwallis, in Bengal, the Muslim 
Criminal Law did not generally prevail. The Hidus were tried by the 
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Hindu Criminal Law, the Parsis and Christians by the English Law.*^ 
Thus in the development of the judicial system in the Bombay 
Presidency the Muslim Law was of no importance. The Bombay High 
Court was established by charters in 1862-65. the High Court exercise 
both civil and criminal Jurisdiction. 
In Banaras a Court of Justice was established in 1781 and similar 
courts were established at Jaunpur, Mirzapur and Ghazipur in 1788. 
These courts administered the Muslim Law.'' By Reg. VI of 1831 a 
Sudder Diwani Adalat was established in the North Western Provinces 
on the same system as was prevalent in Bengal. In 1866 the High 
Court was established at Allahabad, it exercises both civil and criminal 
jurisdiction. 
The Punjab was the first to be conquered by the Muslims and the 
Muslim Law was administered there till the rise of the Sikh power. In 
A.D. 1849 the Punjab became a British Province. The Governor-
General instead of introducing the Bengal system of the administration 
of justice gave a general instruction to uphold native institutions and 
practices so far they are consistent with the distribution of justice to 
all classes. 
Thus, it is evident that during the East India Company in the civil 
courts and especially in the criminal courts the Muslim law was 
generally being administered and the Muslim officers of justice were 
retained. In Warren Hasting's plan for the establishment of judicial 
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system it was distinctly provided that the "Maulavis" were to attend 
the courts and expound the Muslim law. 
In the Civil matters the Muslim Law was easily superseded, but it 
continued for a long time to be administered in the criminal courts. 
However it was not the pure Muslim Law.^ ° It was being modified by 
various regulations, and the Muslim tribunals administered the Muslim 
law subject to the supervision of an English authority. Morley^^ 
suggests that the Government assumed itself to possess an inherent 
right to alter the provision of the Muslim law, and this appears to have 
been tacitly upheld by the Parliament (13th Geo. IIIC. 63 S 7). The 
President and Council frequently interposed and altered the law. 
Nevertheless the Government was extremely reluctant to interfere with 
the application of Muslim Criminal law. 
In 1790 the abolition of the office of Nawab, Nazim weakened the 
position of the Muslim tribunals, but the criminal courts were directed 
to administer the Muslim Law, and in cases of murder the sentence 
was to be according to the opinions of Imam Abu Yusuf and Imam 
Muhammad^^. The same was the direction to the criminal courts 
established in 1793.2'' 
The administration of justice of the Muslim Law was further 
weakened by the abolition of the office of Kazi in 18092^ ^ from the 
Nizamat Adalat, and in 1832 it was enacted in Bengal that all persons, 
who where not Muslims, might claim to be exempted from the trial 
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under the Muslims criminal law for offences cognizable under the 
general regulations.^^ The Act XI^ ^ of 1864 abolished the offices of 
Muhammadan Law officers, the Kazi-ul-kuzat and of subordinate Kazis, 
howevr in 1880 the Kazis Act XII^ ^ was passed which gave power to 
the Local Government to appoint Kazis in any local area after 
consulting the principal Muslim residents of such local area. These 
Kazis possess no judicial or administrative powers, the only function 
which they now usually perform is to help in the celebration of 
marriage, and even here their presence is not essential. The Regulations 
were thus the instruments which gradually abolished the Muslim Law. 
The change was very gradual, it was hardly perceptible by the people. 
Immediately after the Proclamation of the Queen, in 1858 the 
Civil Procedure Code^*, the Penal Code^' and the Criminal Procedure 
Code, all of which have been in preparation for a long time were 
enacted. These three Codes were passed respectively in 1859, 1860, 
and 1861, and in 1861 the Indian High Courts Act 24 and 25 Vic. C 
104 authorised the Queen to establish the High Courts in Calcutta, 
Madras and Bombay. The Allahabad High Court was established in 
1866. The result of passing these measures was to establish in India a 
uniform Law and a uniform system of Civil and Criminal Courts.^" 
The Indian Penal Code has completely superseded the Muslim Criminal Law. 
The system was, therefore, gradually Anglicised by successive 
Regualtions, the Muslim element did not entirely disappear till 1862, 
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when the Penal Code and the first Code of Criminal Procedure came 
into force, nor as regards rules of evidence till the passing of the 
Indian Evidence Act in 1872"^'. The modifications resulting in the pure 
Muslim Law, "from British manipulation" are of supreme importance 
Act V of 1843 abolished slavery throughout the British India with the 
result the Muslim Law of slavery was made inoperative. Similarly Act 
XXI of 1850 abolished the civil disabilities which the Muslim Law 
attached to apostasy by enacting that the right of inheritance shall not 
be lost by renouncing any religion. The Indian Majority Act of 1875 
has also affected the provisions of the Muslim Law. Lastly by enacting 
the Waqf Validating Act of 1913 the Government has interposed to 
respect the integrity of the pure Muslim Law which was being assured 
by the judiciary. The Waqf Act of 1923 is another enactment passed 
during the British rule, for the better management of the Waqf 
property, in conformity with the laws of Islam. Later enactments like 
Shariah Act, 1937 and Dissolution of Muslim Marriage Act, 1939 
related only to substantive law and not the adjudicatory machinery. 
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Chapter - 5 
Alternative Dispute Resolution (ADR) in Family 
Matters : Position in the Developed World 
I. Introduction 
Alternative Dispute Resolution or "ADR" may be defined as a 
range of procedures that serve as alternatives to regular litigation 
through the courts for the resolution of disputes, generally involving 
the intercession and assistance of a neutral and impartial third party. 
In some situations, it excludes not only litigation but all forms of 
adjudication. ^  
Mere negotiation is not on its own an ADR process, though it is 
the most fundamental way of trying to resolve differences. When it 
fails, ADR processes may become employed. This, however, is one of 
the main components of ADR processes. It is only when it is 
accompanied by neutral intercession and a more structural process 
framework that it becomes ADR. 
Now ADR has developed and it has become increasingly clear 
that there is no single philosophy underpinning it, but rather a number 
of different and sometimes overlapping strands. All ADR practitioners 
accept the proposition that it is more beneficial for parties to resolve 
their differences by negotiated agreement rather than through 
contentious proceedings.^ This proposition is hardly new. It was a 
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fundamental precept of Roman Law that it was in the interest of the 
state to see an end to litigation. The common experience is that ADR 
processes preserve or enhance personal and business relationships that 
might otherwise be damaged by the adversarial process. However, ADR 
is not limited to disputes involving relationships. It is widely used for 
issues where there is no relationship between the parties. 
Most practitioners share the experience that parties using ADR 
processes tend to arrive at settlements that are more creative, 
satisfactory and lasting than those imposed by the court. However, 
ADR can be used simply to establish a deal that eludes the parties in 
bilateral negotiations, either personally or through their lawyers. 
There are different models of working. The model they follow 
affects mediators' intervention strategies.^ The position is complicated 
by the fact that models and philosophical approaches do not follow 
predictable patterns. With the development of practice in the developed 
world and elsewhere, such distinctions have become blurred, as models 
have learned and borrowed from one another, bridging the differences 
and developing ways of working that draw the best from different 
models and approaches. 
The different fields of mediation each tend to have their own 
culture of practice, which differ from one another, and within each 
field there are differences, sometimes significant. 
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ADR forms can stand in their own right as alternatives to 
adjudication; or they can complement the court's procedures, for 
example, by court-annexed arbitration or court-annexed mediation, 
private judging or other adjunct to litigation and arbitration procedures 
which supplement and assist them and which facilitate settlements 
within these systems. In practice, ADR variously serves all of these 
functions, all of which are legitimate, proper and useful. Lawyers and 
other practitioners need to be aware of the occasions when litigation, 
arbitration, mediation or any other ADR process has its appropriate 
value and to advise accordingly. 
ADR is also widely motivated by the fact that it is said to reduce 
the costs and delays of litigation, certainly, in the United States where 
litigation costs are very high and not recoverable and trial delays very 
long, the search for more expeditious and cheaper alternatives is 
understandable. The question is sometimes asked whether ADR is as 
relevant in countries like the United Kingdom where the conditions as 
in United States are not to apply. The question can be applied with 
respect to India also. There are a number of answers. First, litigation 
in the United Kingdom is in fact expensive and generally also involves 
delays of varying degrees. Secondly, there has been an increasing 
consumer resistance to the costs, delays and risk of litigation which, 
together also with adverse media comment and professional recognition 
of the shortcomings of the present system has fuelled the search for 
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alternatives in Britain. Thirdly, the benefits of ADR are perceived as 
going beyond the mere savings of costs and time, although these are 
significant factors. In India the response to ADR at higher levels of 
stakes has just started. In petty cases, some kind of ADR has already 
been in application. 
The cost-savings element of ADR is connected with the 
assumption that it will be effective. The costs of running a mediation 
or even a mini-trial will invariably be much lower than a full scale 
trial; and the cost savings can be considerable. If, however, the ADR 
process does not resolve the issues and the parties have to proceed to 
adjudication, then the cost of ADR will have to be aggregated with the 
costs of trial. Nevertheless, there is often some value added by virtue 
of the ADR process, such as helping to gather information and clarify 
or narrow issues. ADR discussions, which do not produce an 
immediate resolution, sometimes provide the basis for a later 
settlement. 
II. Dispute Resolution Procedures 
Some ADR writers divide all dispute processes (traditional and 
alternative) into three primary categories :'* 
(1) Negotiation 
(2) Mediation 
(3) Adjudication 
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Others extend them up to six primary categories : negotiation, 
mediation, the judicial process, arbitration, the administration and 
legislative processes.^ This effectively amounts to sub-division of 
adjudication into its constituent parts. The first mentioned, three 
primary categories are all valid and useful as these may also be helpful 
to view dispute resolution processes as a continuum. At the one end is 
negotiation. This is the process in which a party has the most personal 
power and decision-making authroity with regard to the terms on which 
the dispute is resolved. At the other end is litigation. This is the 
process in which a party has the least personal power and decision-
making authority with regard to the terms on which the dispute is 
resolved, in as much as the determination of the dispute is placed in 
the hands of a third party, who makes a binding decision. All dispute 
resolution processes, both traditional and ADR, fall somewhere within 
this continuum. 
Each of the three primary processes (negotiation, mediation and 
adjudication) can be used in its own right without adaptation. In 
addition, by drawing elements from any combination of the primary 
processes and "tailoring" them, an ADR practitioner can design a 
permutation of procedures and approaches that fits all the nuances of 
the parties' needs and circumstances without being constrained by 
prescribed rules. For example, it may be appropriate for the 
practitioner to have informal discussions with the parties, arrange for 
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certain facts or technical questions to be investigated, and then allow 
each of them to present their respective cases informally to one another 
before resuming further attempts at settlement through facilitative (or 
evaluative) mediation. Any permutation of requirements can be met by 
devising a sequence of procedures specifically designed for that dispute 
and those parties. Certain common combinations of usage of the 
primary processes have developed in this way, and have become known 
as hybrid processes. These include the mini-trial, mediation-arbibration 
(med-arb), the neutral fact-finding expert, early neutral evaluation, and 
court-annexed arbitration. The three primary processes and their 
"hybrid" combinations can probably most usefully be divided into two 
main categories. The one comprises adjudicatory processes, where the 
third party (neutral) makes a binding determination of the issues. The 
other comprises consensual processes, where the parties retain the 
power to control the outcome and any terms of resolution. Within the 
consensual category, parties may be assisted in arriving at an agreed 
resolution in various ways. Some may be purely facilitative, others may 
involve the neutral in helping the parties to evaluate the issues or the 
proposed terms of settlement. 
III. The Process of ADRs in Family Matters 
The ADR processes to help families and couples to deal with 
various issues can be categorised into various kinds as given below : 
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I. Counselling in Family Matters 
The consequences of the breakdown of relationship may involve 
dealing with a mixture of personal and emotional issues, matters 
concerning the future of the children, practical questions of housing 
and finance, and coping at a personal and pragmatic level with 
substantial change, as well as trying to decide on respective "rights". 
This often occurs against a background of different perceptions of 
fairness and conflicting legal advice. 
Counselling and psychotherapy have long been available to help 
families, couples and individuals to examine difficult personal issues 
and to cope with the personal consequences of ending the relationship. 
Public perceptions are changing in their increasing readiness to avail 
themselves of these resources, though much misconception remains 
about them and their objectives. 
Counselling is still regarded by some as a process to help a 
couple to save their relationship. While that may well be its 
consequence, its objective is not generally so prescriptive. Rather, it 
helps people in a non-judgmental and non-directive way to explore 
their issues and to arrive at their own outcome whatever that may be. 
There are also those who think of counselling as undertaken by 
well-meaning amateurs whose role is to offer words of wisdom and 
comfort to the parties, or to advise them what they should do. 
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Fortunately that perception is changing. Virtually all therapy and 
counselling organisations and regulatory bodies require their 
counsellors to be properly trained and to demonstrate a high degree of 
professionalism, usually subject to some form of supervision. In 
countries like United Kingdom, the regulation of counselling and 
therapy is in the process of development by a number of regulatory 
bodies.^ 
The distinction between counselling and psychotherapy is not 
clear. Counselling generally tends to help with short term and more 
focused issues, whereas psychotherapy may deal over a long term with 
more fundamental personal issues. Having said this, therapy is 
available on a short term basis, and may deal with specific issues; and 
longer term counselling may deal with fundamental life issues and not 
just focused aspects. "Counselling" often embraces specific areas of 
problem or difficulty. Counsellor may deal with breaking of 
relationship, sexual problems, grief, addiction and other defined 
aspects. Perhaps the distinction is less important than establishing 
what a particular counsellor or therapist offers, how he or she works, 
over what period, and whether the party or couple feels that he or she 
can establish an effective and empathetic relationship. Given that the 
terms "counselling" and "therapy" may still connate some sense of 
malfunction, the concept of seeking "professional support" in times of 
personal crisis may help to introduce people to available resources. 
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Some counsellors and therapists only work with individuals, others 
undertake individual couples, family or group work. Each serves a 
different function. There is some concern that where only one of a 
couple undertakes counselling or therapy, this can feel threatening 
rather than supportive to the other, unless the other wholly supports 
the counselling or therapy initiative.^ Couple's counselling or therapy 
tries to maintain the balance, helping both to explore necessary 
changes. 
Counselling and therapy may be undertaken from different 
theoretical approaches, which may be difficult to identify. A number of 
books have been written which help with this identification;* but the 
problem remains of assessing which approach is most helpful and 
appropriate for a particular couple or individual. The problem about 
seeking this answer from an "expert", however, is that "almost all of 
them will give advice that is self-serving to some degree, while none 
will be in possession of more than a small part of the truth.""^ That 
may be harsh; counsellors and therapists will provide guidance and 
where appropriate may well direct a client to a different practitioner. 
The fact is that counsellors and therapists choose to work in a 
perspective that they consider most effective. Few work on a 
sufficiently eclectic basis to meet all individual needs. 
A practitioner in the field of marital breakdown will need to be 
aware of the implications, and availability of different counselling and 
1146] 
Alternative Dispute Resolution (ADR) in Family Matters 
therapeutic resources.'" Many lawyers and mediators will develop 
networks of counsellors and therapists, both individual and 
organisational, who may be able to assist in dealing with marital 
breakdown and stress, and their consequences. 
2. Mediation in Family Matters 
Mediation may be used for various different kinds of family 
issues. By far the most common is for couples facing the ending of 
their relationship, who are going through or contemplating the process 
of separation or divorce. Family mediation is, however, also available 
and used to help with other kinds of issues, such as those between 
siblings, gay and lesbian couples, family business disputes, child 
custody issues and so on. 
Mediation between couples may take place at any stage, from the 
time when they are still considering the possibility of separating, to a 
time when they may have resolved virtually all issues, whether by 
adjudication or agreement, but wish to mediate outstanding points, or 
to review existing arrangements. 
The way in which family mediation is conducted will be a 
product of a number of different factors. These may include the 
mediation model and Code of Practice followed by the mediator, the 
ethos and practice of any mediation organisation to which the mediator 
belongs and the personal approach, style and professional disciplinary 
background of the mediator. 
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All models and family mediation orgaaisations tend to combine 
fundamental principles of impartial facilitation with an awareness that 
parties mediate "in the shadow of the law".'' Parties are likely to have 
regard to their legal rights, though these will not prevail and they will 
consider other factors as well. 
Separating or divorcing couples may bring certain specific matters 
to mediation, such as the future of the relationship, or matters affecting 
the children, property, finance or any other aspect of their affairs. In 
the developed countries, some mediators only deal with children issues 
and others cover the whole range of issues that may arise. Mediation 
dealing with the whole range of issues is known as "all-issues 
mediation". 
3. Role of Lawyers 
This almost certainly remains the principal approach taken by the 
public, and undoubtedly it will continue for many years to be viewed 
as key to any resolution. Lawyers representing individual parties can 
be brought into the picture at virtually any stage, and can perform a 
wide range of possible roles, including : i) Giving a party preliminary 
advice about rights, options and available processes before that party 
makes any decisions, whether substantive or procedural, ii) Supporting 
the client in mediation, for example, by helping to select a mediator, 
outlining the mediation process and helping the client to prepare for it, 
assisting with collating financial particulars and advising the client as 
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the mediation progresses, iii) Advising the client at the end of a 
mediation by reviewing the mediation summaries including financial 
particulars, making recommendations about the proposed settlement 
terms, recording them and helping with implementation. 
4. Arbitration in Family Matters'^ 
Arbitration is a widely used process for the adjudication of civil 
and commercial disputes by a privately appointed arbitrator outside of 
the court system, employing such simplified rules of procedure as may 
be agreed. It is, however, not generally used in relation to family 
proceedings. Issues which affect the status of marriage and 
arrangemetns for children are not regarded as arbitrable issues on 
public policy grounds. It is unlikely that arbitration has much of a role 
to play where children are concerned. Aside from public policy issues 
parties may be willing to resolve critical issues about children by 
agreement or through courts, where judges can be expected to apply 
accepted standards and where a right of appeal exists to redress 
aberrant decisions. They might be less likely to entrust such critical 
decisions to a private adjudicator, though it is arguable that some 
arbitrators with extensive skills, experience and judgment are likely to 
have at least the wisdom of many judges. 
Perhaps similar considerations prevail in relation to the resolution 
of money claims by arbitration in the matrimonial context. There does, 
however, seem to be some scope for the use of arbitration for financial 
disputes on divorce. ^ ^ 
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5. Mediation-Arbitration Process and Family Disputes 
Mediation-arbitration refers to a process in which attempts are 
made to resolve issues by mediation, and if this fails then the issues 
are determined on a binding basis by arbitration. Usually this is taken 
to mean that the same person who acted as the mediator would change 
role at some stage and become the arbitrator. However, because of 
concerns that this would be likely to compromise both the mediation 
and the arbitration processes, mediation-arbitration has been developed 
in some jurisdictions to mean that when the mediation ends, a different 
person will act as the arbitrator. 
In the family field in the developing countries an attempt has been 
made to introduce mediation-arbitration but there is no record or 
anecdotal evidence of this having been taken up. 
6. Private judging 
In some jurisdictions, the court may refer a case to a person 
chosen by the parties to decide some or all of the issues, or to 
establish any facts needed to enable the court to decide the issues. 
Although conducted as proper judicial trials, privately judged cases 
may use a simplified and expedited procedure. Special legislation is 
needed for this private judging procedure. It has been enacted in 
various states in the U.S., such as, Texas, California, New York, Ohio 
and Oregon. It has not so far been introduced in the United Kingdom 
or India. 
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IV. Adjudication by the Court 
Ultimately, if lione of the procedures for resolution of disputes out 
of the enables the matter to be settled, it may be need to be 
adjudicated upon by the court. 
There is a public policy principle "that parties should be 
encouraged so far as is possible to settle their disputes without resort 
to litigation..."''* That accords with the conventional wisdom of most 
family lawyers, who generally strive to reach settlements for their 
clients, while safeguarding individual clients' interests and concerns. 
There are those in the United States and the United Kingdom, mainly 
academics, who consider that lawyers have allowed the pendulum to 
swing too far in favour of settlement. They consider that lavryers treat 
adjudication as an option that feels like a failure, rather than a proper 
choice to have the issues decided by the court.'^ 
Practitioners are aware of the financial and personal cost of 
litigation and the adverse effect it can have on relationships, 
particularly where children are involved. Their preference to see 
matters settled is not misplaced. However, the option to have issues 
adjudicated where necessary and appropriate, should be respected, and 
practitioners should assist couples to achieve this in the least 
acrimonious and most effective way possible. 
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V. Family Mediation Practices 
/. Background 
In essence, family mediation started in the United Kingdom in the 
late 1970s with the courts and voluntary services providing mediation, 
earlier called conciliation. Primarily it was for children's issues. 
District judges and court welfare officers mainly provided court 
services. The voluntary services, working largely but not exclusively 
alongside the courts, were similarly geared in the main child issues. 
Most voluntary services were, and currently still are, affiliated to 
National Family Mediation (NFM). Initially under their 1983 Code of 
Practice, property and fmancial issues could be discussed in outline in 
mediation only where these were inextricably linked with issues 
relating to children otherwise they were to be referred to solicitors. 
Over the years, many of these voluntary services moved to offering all-
issues mediation though many mediators in these services still primarily 
deal with children issues only. 
In England and Wales, the development of conciliation services in 
the courts has been uneven. A conciliation scheme has been operating 
in the Principal Registry of the Family Division in London since 
January 1, 1983. It was modified by a Practice Direction of October 
18. 1991 to reflect the changes brought about by the Children Act 
1989. It provides that when an application is made to the court for a 
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residence or contact order under section 8 of the Children Act, such 
application must be referred for conciliation. The leave of the court 
may be sought to bypass conciliation in appropriate circumstances. 
Where the application is for a prohibited step or specific issue order, 
it is to be referred for conciliation only if the applicant so requests. 
The district judge may refer a summons for wardship to conciliation 
where orders under section 8 are sought. 
The procedure for conciliation in the Principal Registry is set out 
in the October 1991 Practice Direction. Parties and their legal advisers 
having conduct of the cases are required to attend. The issues are 
outlined to the district judge and a welfare officer, and the couple may 
move to a private room with the welfare officer to try to reach 
agreement. All such discussions are privileged. Children of nine years 
of age or over should be brought to the conciliation appointment. If 
one child is over nine, younger children may also attend. If a 
conciliation is successful, appropriate orders may be made; if not, the 
district judge will give directions for the hearing; and that district 
judge and court welfare officer will not be further involved in that 
application. Currently, mediation by the court deals with children's 
issues only. Issues involving finance and property are referred to 
outside mediation bodies. 
The concept of dealing in mediation with all issues, not just 
child-related, was developed in a pilot scheme undertaken by a small 
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group of practitioners. This led to the establishment in 1988 of the 
Family Mediators Assocition (FMA) which primarily served the private 
sector. Its membership comprised family lawyers and counsellors, 
psychotherapists, social workers and other professionals working with 
couples or families. 
Other mediation organisations subsequently entered the field. 
These include the Solicitor's Family Law Association (SFLA), whose 
main objective is the encouragement of sensitive, efficient and 
economic handling of family issues. It offers a family mediation 
training and practice programme. Other groups such as the British 
Association of Lawyer Mediators (BALM), LawWise, Professional 
Development and Training (PDT) and the Academy of Experts similarly 
offer lawyer mediators, and which has committed itself to maintaining 
standards and regulating the practice of mediation by its members. 
The distinction between court, voluntary and private mediation 
blurs to some extent, because all family mediation processes in 
England and Wales follow broadly similar principles and Codes of 
Practice, though some details of practice and theory may vary. 
Distinctions blur further because voluntary services will act for private 
clients, and many private mediators will work on a legally-aided basis, 
to offer mediation to the widest possible public. 
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2. Mediation Prescribed by Court 
Mediation is prescribed by the court in certain circumstances, 
though the mandatory nature of this is diluted by the fact that parties 
may decline to attend and cannot be compelled to do so. Even if 
parties do attend the mediation, however, there can be no compulsion 
on them to reach an agreement, and there is no coercion. However, 
where parties are legally aided, the failure to use mediation effectively 
may affect their entitlement to receive funding for any further 
proceedings.'^ 
All family mediation, voluntary or mandatory, will only continue 
as long as the parties wish it; and the parties must be allowed in any 
mediation to end the process when they wish. Mandatory mediation 
can only mean making acceptance of the process mandatory, and not 
the acceptance of any proposed resolution. 
3. Sole and Co-mediation 
Mediators can work as sole mediators or together with others as 
co-mediators. Within family co-mediation, further choices exist. A 
lawyer may work with a professional from a different discipline, 
experienced in couple and family dynamics. Another option is for two 
lawyers to work together, ideally one of either gender. This model can 
be used as an occasional alternative to its main model of sole 
mediation. 
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If none of the co-mediators is a family lawyer, the mediators refer 
the matter to lawyers, in one of a number of different possible ways, 
such as bringing in a solicitor for a particular session or having a 
solicitor as an occasional consultant.^^ 
The idea of "anchor mediation" also exists. It evolved to allow 
one mediator to see the couple initially and to bring in a co-mediator 
later, if necessary. However, someone brought in after the process has 
started suffers various disadvantages. He or she enters an established 
dynamic as an "outsider", may be perceived as some kind of "expert" 
which is not necessarily helpful, and does not have all the necessary 
information. It may also raise questions for the couple about the initial 
mediator's ability to cope with the process. 
Family co-mediators must have regard to ethical, organisational 
and security considerations. Where they belong to the same 
organisation, rules are likely to exist regulating co-mediation between 
members. They may be covered by a group insurance policy or perhaps 
by individual policies. 
4. Lawyers in Family Mediation 
Some mediators have an uneasy relationship with the question of 
rights and the role of lawyers in family mediation. It is only the 
couples that have rights which they are not expected to give up just 
because they choose to enter the mediation forum. They negotiate "in 
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the shadow of the law".'' Yet there is no consensus about how to 
ensure that mediators properly handle the question of rights within the 
mediation process, or indeed whether they should do so at all.'^ 
Mediation organisations differ as to the perception of lawyer mediators. 
Some consider the fact that they are lawyers and it should be made 
clear to the couples. Others consider that professional disciplinary 
backgrounds are irrelevant to the couple and that mediation is 
effectively a new profession.'' The ultimate professisonal responsibility 
for a party's acceptance of settlement terms lies with that party's 
individual lawyer, yet in many models parties' lawyers are excluded 
from the mediation process and their interventions, however potentially 
constructive, are not encouraged or welcomed.^" 
There is a consensus between mediators of all disciplines, 
including lawyers, that rights should not dominate the mediation 
process. It is generally accepted that mediators should not advise 
parties on their rights or try to indicate what the outcome might be if 
litigated in the courts. Mediators should also not direct the parties 
towards any particular outcome, but may provide even-handed legal 
and other information to assist couples in making informed decisions.^' 
Some lawyer mediators inform couples if the settlement terms they 
are proposing fall outside the parameters that a court might approve. 
5. Involving Children in Mediation 
There is no unanimity of practice as to involving children directly 
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in the mediation process. Mediators recognise that there can sometimes 
be advantages in doing so, but that there are also concerns and 
potential difficulties that need careful consideration. 
If children attend a mediation meeting, they might do so together 
with their parents, or they might see the mediator alone, perhaps prior 
to a joint meeting with parents. Where a meeting with children is 
considered appropriate, the mediator must ensure that the parents are 
agreed about the objectives of the meeting and how it will take place. 
Everyone should be properly prepared for it, and issues such as 
confidentiality must be considered and resolved. Although their wishes 
and feelings are being established, the children should not be asked for 
to make any decisions about any issues. Parental authority must not be 
undermined. The nature of the communications with the children will 
need to be appropriate to their ages. 
Many mediation professionals take the view that a mediator 
should not bring children physically into the mediation process unless 
there is a good reason to do so and the mediator has had specialised 
training in working with children. They consider that the disadvantages 
and risks of working with children, especially without specialised 
skills, might outweigh any possible benefits.^^ Where, however, the 
mediator has those special skills, the children and parents may benefit 
from the children's views being heard and reflected to the parents in 
a thoughtful and sensitive way.^ ^ 
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The conciliation in the scheme in the Principal Registry of the 
Family Division in England specifically provides for children to be 
brought to the conciliation appointment. 
To some extent, this question reflects a wider debate. One view is 
that parents are the best people to make decisions for their children 
and that professionals should not intrude on that process. The other 
view is that parents should be supported in their decision-making, but 
at that time, for example of stress, they may need some help in doing 
so. In both views, there is agreement that parents should be left with 
the ultimate responsibility for such decisions, except where outside 
agencies need to be involved, for example, in the case of child abuse. 
6. Reconciliation 
In the years before 1978, when conciliation services first began to 
be established in the United Kingdom, conciliation commonly took the 
form of "reconciliation", that is, an attempt by the parties to re-
establish their relationship. This historical background and the 
similarity of terminology has led to there being some confusion 
between the terms "conciliation" and "reconciliation". 
Apparently, none of the mediation models in the United Kingdom 
or elsewhere is used as a vehicle specifically to promote reconciliation 
by assisting the couple to restore their relationship once it has broken 
down. It may be that if parties find that their communications are 
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improved and that the dynamic between them has changed, as often 
happens in mediation, they may wish to give their relationship another 
chance. This is an occasional consequence of the process, but it is not 
the specific object. 
There is a duty to keep the possibility of reconciliation under 
review throughout mediation. '^* This does not create an obligation to 
use the mediation to try to achieve reconciliation. If the mediator 
considers that possibilities of reconciliation exist, this should be 
explored and the question of counselling might appropriately be 
considered.^^ 
Family mediation is usually neutral in relation to reconciliation. If 
the mediator has a private agenda of what he or she feels the parties 
should aim for. such as reconciliation, there is a risk of corruption of 
the integrity of the process. If, however, both parties specifically 
sought mediation to try to establish a reconciliation, that would be 
their agenda, and that might be a proper matter for mediation, though 
in practice counselling or therapy might be more appropriate. 
7. Mediating in Matters of Domestic Violence or Abuse 
A mediator is responsible for providing a safe and secure 
environment, addressing power imbalances and ensuring fairness of 
process. Most Codes of Practice also require mediators to prevent 
manipulative, threatening or intimidating behaviour by either party. It 
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is thus inherent in the mediation process that it cannot take place 
effectively if one party conducts himself or herself in such a violent or 
abusive way that the process cannot be fairly or effectively carried out. 
In England, a duty also exists under section 27 of the Family Law 
Act 1996, according to which mediators must comply with the 
principle requiring the mediator to ensure that parties participate in the 
process willingly and without fear of violence or harm. Any such cases 
are required to be identified as soon as possible. 
Concerns have been expressed whether mediation can protect the 
interests of those who are vulnerable to abuse and threat. There is a 
view that an abuse and victim can never negotiate on an equal footing. 
There is also concern that mediation may allow an abuser to avoid 
accountability for his behaviour. It is essential for mediators to be 
sensitive to such issues, which reflect a legitimate concern about power 
imbalances that most mediators would share. 
Mediators should be aware of the different kinds of possible 
abuse. These obviously include direct violence, physical and sexual 
abuse and threatening or harassing behaviour. They also include 
emotional abuse such as ridicule and humiliation or any behaviour 
designed to undermine confidence of self-respect; economic abuse such 
as unilaterally closing a joint account, cutting off sources of cash or 
cancelling credit or bank cards; social and psychological abuse, where 
someone behaves subtly in a way that knowingly causes distress but 
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which is not overtly objectionable, then dismisses the complaint as 
unreasonable or irrational. The last category includes for example 
"gaslighting", named after the film Gaslight where one person falsely 
denies his behaviour, and suggests that the other is becoming mentally 
disturbed. 
Mediators must have a screening mechanism for identifying cases 
where abusive behaviour exists that could affect the safety of a party 
or impact on the fairness and effectiveness of the mediation process. 
Screening may take place at different stages. First indications may arise 
in the initial communications like phone calls which provide an 
opportunity for preliminary enquiry. They may then be found in the 
preliminary information forms that the parties send to the mediator, 
which might have direct or indirect questions to help identify abuse. 
A person who has been subjected to abuse may well wish to have 
independent advice on whether or not mediation should take place. 
Other support services, including counselling may be available. A 
mediator who continues with the mediation where there has been 
violence or abuse must remain personally non-judgmental while making 
it clear to both parties that domestic violence and significant abuse are 
not acceptable. There must be a commitment to ending them; but the 
mediator can nevertheless continue working impartially with the couple 
to help them find their solution to the issues facing them. Mediators 
should have regard to continuing safety issues^^ such as ensuring that 
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couples are not left together unsupervised and that a victim of abuse is 
allowed to leave the mediation first. Machinery can also be established 
in the mediation to reduce the risk of conflict and to monitor 
arrangements for avoiding abusive behaviour. 
8. Distinction between Mediation and Counselling 
Family mediation is not counselling and is not likely to be 
muddled with it. The differences of aim, method, role, duration and 
other features can be clearly identified and these differences should be 
clear in training and practice.^^ However, these differences are not 
always understood. Working with a couple and helping them to 
communicate better can have a therapeutic effect. Some counsellors and 
therapists also work as mediators and even if they keep their roles 
separate, there may be a mistaken assumption that there is a 
connection. Furthermore, some therapy and counselling notions and 
terms have been usefully incorporated into mediation, such as "working 
within a family system", "acknowledging", "mutualising" and 
"reframing".^* Some exeperts, however, trace the links which in their 
opinion really exist.^^ Clearly there should be no hidden agenda to 
provide therapy or counselling for people whose contract is for family 
mediation; nor is it likely that properly trained family mediators will 
confuse these roles. 
This does not mean that strategies and approaches developed in 
systems theory or in any other kind of therapeutic intervention should 
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automatically be rejected for mediation. On the contrary, there is scope 
for different kinds of processes to learn from one another, and to be 
imported and adapted with sensitivity and respect. The fact that some 
ways of working with couples may usefully be adapted to another 
process does not mean that all the principles of the initial process are 
imported into the latter. 
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Chapter - 6 
Dispute Settlement Process : Steps to 
Resolution Through ADR Mechanism 
I. Checking the Ground for Mediation 
Before actually initiating mediations in family matters it must be 
clear to the parties concerned that whether mediation is likely to be 
appropriate and suitable for them. They may prefer to seek counselling, 
individually or jointly, or to use the traditional legal process. To reach 
to any decision in this respect information is likely to be provided by 
family lawyers, mediators, counsellors, therapists, mediation bodies, 
any advice bureau or other referral agencies. 
Family mediation organisations and individual mediators, 
supported by the media, have been active in raising public awareness 
of the availability of mediation for family issues. This is done through 
the publication of articles, newsletters and brochures; the holding of 
conferences, seminars, workshops and training courses; radio, 
television, newspaper and magazine articles, reports and programmes; 
advertising in journals and directories, and in other ways. 
Enquiries made at this initial stage will generally be dealt with 
through a range of methods. These may include a personal meeting, 
telephone discussion, e-mail communication or providing the inquirer 
with written explanatory material. Usually mediators will assist the 
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inquirer in engaging the other party if required. For example, they may 
furnish information or written particulars of the process to the willing 
party to pass on to the other, or they may explain the process to the 
other, in writing or by telephone. However, they might not ordinarily 
initiate a call to a party who has not indicated a wish to have such 
information. 
Ideally, a trained mediator should deal with the initial inquiry, 
who can respond patiently, sensitively and in an informed way to 
specific inquiries about the process. Mediators who act as contact 
points for mediation groups develop the experience of dealing with 
inquiries, and become more familiar with this process, which requires 
particular empathy and skills; people inquiring may be anxious, 
distressed and uncertain about the process or the best way to proceed. 
If it is not possible to have a trained mediator deal with 
preliminary inquiries, it would be advantageous for the person 
concerned to have some basic training or understanding of the process. 
In any event, he or she should refer any particular inquiries to a 
mediator to ensure that accurate information is given to inquirers. 
II. Bringing parties to the process 
It might seem self-evident that mediation can only take place if 
both parties voluntarily enter into the process. In the private sector, 
that is indeed the position. It is, however, somewhat different where 
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eitehr party is legally aided, or where court rules require the parties to 
undertake mediation. In these cases, parties are expected to participate 
in the mediation, notwithstanding that there can be no compulsion on 
them to arrive at an agreed outcome. 
Where mediation arises as a consequence of court rules or 
practice requiring them to seek mediation,' the question arises whether 
they will have "contracted" to mediate, and if so, on what terms. To 
avoid doubt or misunderstanding about this, it is desirable to ask them 
to make their contract explicit, by signing a prescribed form of 
agreement, which would effectively be based on the Code of Practice 
of the mediator, if that is impracticable, then alternatively both parties 
should be furnished with written terms of mediation, which would be 
likely to bind them to those terms by implication. 
In private mediation,the notion of a contract to mediate is 
essential where there are limited issues, for example, issues relating 
to disagreemetns about children. In all-issues under mediation, it is 
good practice to have a written agreement between the parties and the 
mediators or the mediation agency recording the terms under which the 
mediation is undertaken. 
Such a contract need not be formal in style. It may be in the form 
of a letter of agreement sent to each party before the first meeting, 
which sets out the ground rules of the process as well as practical 
matters such as changing rates. This document is discussed at the first 
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meeting and is signed as a contract between the parties and the 
mediator. 
The written contract can indicate the main aspects of the relevant 
Code of Practice either by reference or perhaps by informally 
incorporating the relevant provisions. It records matters such as 
confidentiality, privilege, payment and other practical aspects including 
the ground rules for the process. It requires each party to give a 
considered commitment to the mediation and to provide full 
information relevant to their fmancial circumstances. It informs the 
couple that the process will be conducted in a professional and 
business-like way. It can clarify the mediator's professional capacity, 
for example, if a solicitor does not act in that professional capacity but 
only as a mediator. 
In the absence of a written contract, there is a risk that the parties 
may misunderstand or inaccurately remember the basis on which the 
mediation is undertaken. This could be particularly unfortunate if a 
court subsequently dealing with any issue wishes to be informed about 
matters covered or thought to have been covered in the mediation 
process or by the mediation agreement. 
III. Initial Preparatory Efforts 
At this stage, the mediator obtains preliminary information from 
the parties, commonly in a form that is sent to the parties. This form 
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may include personal information, details about children, initial data 
about finances, particulars of pending proceedings and legal 
representation, the matters that each wishes to deal with in the 
mediation, and other details.^ Usually this form is sent to each party 
for completion and returned before the initial session and identifying 
issues on a preliminary basis. It is not uncommon to make it clear that 
confidences will not be maintained, so preparing the parties for an 
exchange of forms if appropriate. However, it is not essential for the 
forms to be physically exchanged. The mediator would likely inform 
both parties at the first meeting of the general thrust of the forms, and 
to try to resolve any discrepancies. 
During this phase, practical arrangements are usually made with 
the parties for the initial meeting, and any procedural questions that 
they may have can be answered. This is generally done on the 
telephone wherever the facility is available. The frequency and length 
of the mediation meetings will usually be discussed with the parties in 
advance. Some models may involve one or two meetings, particularly 
where issues concerning children are exclusively or primarily required 
to be dealt with. In all-issues mediation, five or six sessions of one-
and-a-half to two hours each are common. These may take place at 
agreed intervals, commonly fortnightly. Where the issues and financial 
circumstances are complex and/or the parties have particular difficutly 
in reaching agreement, more meetings may be needed. 
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Couples are not usually asked to make written submissions 
outlining their claims and the issues. It is also generally unhelpful to 
ask them to provide documents in advance, which if prematurely 
sought could meet with resistance or misunderstanding. 
Where either party is legally represented, there may be 
communications with the respective solicitors at this stage. Mediators 
would not want to discuss the substantive issues with the solicitors, 
but rather to focus on procedure and timetable. Sometimes a meeting 
between the mediator and the solicitors might be a helpful initial step, 
if this was what both parties wanted. This could usefully allow the 
solicitors to satisfy themselves as to the aspects that the mediation was 
going to cover, could identify any reserved issues, could clarify the 
role of the lawyers, and could generally enable procedural matters to 
be aired. An initial meeting with lawyers is not common in family 
mediation in the United Kingdom, though it sometimes occurs. It is 
accepted in some other jurisdictions.^ 
Once an appointment has been made, the mediator would 
ordinarily write to the parties confirming the venue and details and 
sending the preliminary information form and draft Agreement to 
Mediate if this had not already been done. The mediator would then 
make the practical arrangements to ensure that a suitable room was 
booked and that ample time was allowed for the session. The mediator 
is now ready for the substantive phase of the process. 
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IV. About the Venue 
Family mediation can ideally takes place in a room with a 
sympathetic but business-like ambience. As this will often be an office, 
there may not be much scope for softening the feeling of the room, 
apart from removing files and perhaps having pleasant pictures, flowers 
or plants. 
The reception arrangements should ensure that the mediator is 
notified as soon as each part>' arrives, so that they are not left along 
together for any length of time, and there is no risk of confrontation 
or abuse. Some mediators have two separate reception areas so that 
where appropriate, couples could be kept apart at this sensitive and 
sometimes volatile stage. Few practioners have that facility, so that if 
there is any suggestion of possible abusive conflict, the first party to 
arrive might be shown straight into the mediation room while the other 
waits in the reception area.** Couples will usually be on their own, 
without legal representatives. 
As to seating arrangements, where no table or only a small coffee 
table is used, the couple will usually face the mediator, with both 
chairs turned slightly inwards. Where the mediation includes financial 
issues, it is more practical and business-like for the parties to be seated 
around a conference table, which they can use for their papers. 
The mediator should have all necessary equipment and material in 
the room. This may include a flip-chart and marker, claculator, tissues, 
diary and reference material such as information and tax tables. 
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Offering tea or coffee at the beginning of the meeting can help to 
relax the couple, and make the process slightly less formal. Doing so 
by arrangement part way into the meeting, when it can serve as a 
natural break, can relieve any tension that may have built up. 
The mediator will welcome the parties, acknowledge the forms 
that they have sent in, and will usually explain the ground rules for 
the mediation, especially concerning privilege and confidentiality. The 
agreement to mediate will be discussed, any questions answered, and it 
will be signed. If the mediator thinks that the use of first names would 
be useful, which it commonly is, this should be checked and agreed 
with the parties. 
If the mediation is undertaken on the basis that no agreement 
arrived at by the couple in the mediation is to be binding until they 
have both had an opportunity to take independent legal advice at the 
end of the process, that will be explained and agreed. Most parties 
understand the benefits of this, but some are concerned in case the 
independent solicitors are not generally obstructive, and that when 
matters need to be referred to independent lawyers, there will be a 
discussion to assist them both in dealing with that aspect. 
V. Presentation of Claims 
Presentation of claims in divorce mediations does not take place 
as it is done in ordinary civil commercial claims settlements. Doing so 
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could well be contentious and inflammatory. Bearing in mind that the 
couple may be finding it difficult to meet together, and may need help 
in managing the conflict between them, any decision to focus on their 
differences, especially in a presentational form, could well be counter-
productive. 
The mediator does not usually seek the reasons for the breakdown 
of the marriage, though these may be established at some stage if this 
becomes relevant.^ The dynamic between the couple and the factors 
leading to their differences often become apparent during the course of 
the mediation. 
In some models the mediator meets each party to hear their views 
without the other one present. In legally-aided cases, there might be a 
separate intake meeting with the parties before the commencement of 
the substantive mediation. Sometimes the intake meeting might become 
substantive. 
The mediator establishes the parties' issues in a number of ways. 
They may briefly be mentioned or inferred during the initial inquiry. 
Then parties may be invited to say in the preliminary information form 
what they hope the mediation will achieve. This should give a clear 
indication of the likely issues. 
The main occasion for establishing the issues will be when the 
mediator first meets the couple. The mediator will elicit the issues 
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from the parties and establish an agenda, either formally or as an 
informal guide. The issues will then be prioritised according to the 
preference of the parties. 
If the mediator has more than one meeting with the parties, which 
is usual, then it is good practice to check the agenda with them on 
each occasion. It is common for new issues to emerge or for priorities 
to change. 
VI. Developing Acquaintance 
Family mediation can be successful by adopting a special kinds of 
approach understanding the issues. There has to be in the policy of 
information disclosure in the family field. In particular, financial 
arrangements are not normally made without complete reciprocal 
disclosure of financial means and circumstances. A court asked to 
make an order on financial aspects will ordinarily require an outline of 
the parties' respective financial positions to be provided. If the court 
reviewing a proposed order has any query it may decline to make the 
order until having clarified and resolved any such query. 
Any financial arrangements may be vulnerable to being set aside 
if a material non-disclosure or misstatement is subsequently discovered. 
Information gathering may be particularly important to enable the 
couple to make informed decisions about their futures and those of any 
children. In the nature of the relationship between couples, it is not 
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uncommon for there to be a discrepancy of knowledge about finances 
between them, necessitating a redress through the information exchange 
stage. 
Mediation is not a soft option so far as disclosure is concerned. 
Couples are expected to make the same full disclosure as they would 
in traditional adversarial proceedings. Mediators cannot undertake to 
verify such disclosure, though they will ordinarily provide the 
opportunities for such disclosures to be discussed and tested. They may 
mention ways in which verification can, if required, take place, for 
example by the production of documentary evidence or through the 
couple's own solicitors or on oath, as may be appropriate. 
There are different kinds of information in family matters. Some 
will be factual, such as facts about the marriage, children and financial 
circumstances. Some will be technical, such as valuations of property, 
insurances or pensions, tax implications and legal considerations. Some 
may underlie the observable facts, such as the relationship between the 
parties and with their children, the underlying emotions of the parties 
and their respective aspirations, expectations, wants and needs. 
Inevitably parties will agree on some information, and not other, and 
these will be views and perceptions that differ. 
One area where a particularly structured approach is taken to 
information gathering is that of finance. There are different ways of 
gathering this information; but whichever method is used, it is essential 
that this should be carefully and effectively garnered and pooled. 
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Parties are ordinarily each given a form of financial memorandum 
which embodies an extensive questionnaire covering all aspects of their 
financial affairs in considerable detail. This is completed at home and 
returned to the mediator. The information which each party furnishes 
in completing this form is jointly considered, displayed on a flip-chart 
and used as the basis for any amplification or prticularisation that may 
be required, and for the further discussions and negotiations that will 
then take place. 
Information may continue to emerge throughout the mediation. 
Facts, such as those concerning finance or family circumstances, may 
be supplemented, amplified and amended as the process continues. 
Obtaining underlying information, and data gathering generally, are part 
of a continuing and unfolding process. Details or documents which are 
not initially available may come to hand; valuations may be obtained 
to replace estimates; assets may be sold or acquired; circumstances 
may change; underlying factors may surface. As in other fields of 
activity, the mediator also obtains information through the observation 
of non-verbal communications. 
Care must be taken that the parties do not make substantive 
decisions before sufficient information is available. This does not mean 
until total and complete particularisation is achieved. There is no 
reason why discussions cannot take place while the information is 
being collected together, and preliminary directions and options can be 
examined parallel to the information-gathering process. 
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VII. Interchange of Perceptions 
Presents the most crucial phase of the process. The mediator helps 
the parties to communicate with one another and to negotiate 
acceptable terms. This is usually done with the couple in joint 
sessions. This stage has a number of facets as follows :^  
(a) Bringing Clarity in Issues 
There is primary need to identify and develop options for dealing 
with the issues, and then to narrow these down to those that both 
would find acceptable. If the issue under discussion appertains to the 
future of the relationship. The options might, for example, be to 
continue as they are now, or to stay together while seeking 
professional help such as counselling, or to separate temporarily while 
doing so, or to plan long-term separation or a divorce. 
If the couple are considering a separation, the practicalities and 
consequences of this may be explored and fully discussed. This may 
include, for example, who will leave the matrimonial home and when 
and what interim arrangements will be made about the children, finance 
and any other matters. 
Where housing arrangements are being considered, the mediator 
might help the couple to explore a range of possibilities. For example, 
the family home may be retained or sold. If retained, the options may 
include either party remaining in it, and in that event, either 
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indefinitely or for a limited period. There are options as to the nature 
of the limitation. If it is sold, there will be options for dealing with 
the proceeds of sale to enable both parties to acquire new housing. 
If the issues relate to children, different parenting possibilities can 
be explored. These do not have to be limited by the legal concepts of 
"residence" and "contact". Other options for each having proper time 
and good communications with the children may be considered. Parents 
usually share common concerns about the well-being of their children, 
and it can help to focus on this and to acknowledge the mutuality of 
these concerns. It can also help to establish that neither parent wishes 
to exclude the other. Quite often, as parents start to acknolwedge one 
another's parenting, even if they can no longer remain together as 
partners, anxieties ease and a freer and more flexible discussion can 
take place. 
Whatever issues are being discussed, the generation of options is 
a freeing exercise. Options would usually be put forward by the 
parties, through brainstorming or in the course of discussing 
possibilities generally. They need not, however, be limited to the 
parties' ideas the mediator can add to the options provided that the 
mediator's options are not seen by the parties as reconunendations. 
(h) Educating the parties 
There is a need to provide some education to the parties about 
concerned matter. There seems little doubt that mediators can provide 
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some kinds of information, though individual mediators differ as to the 
proper nature and extent of such information. 
Information provided by the mediator can often help the couple.^ 
A line must, however, be drawn when that information becomes 
"advice", which is not an acceptable part of the mediation process. 
Legal information is also acceptable, whereas legal advice would not 
be.^ The following principles may be helpful in considering the 
distinctions between legal information and advice : 
(i) Family mediation does not try to anticipate what a court would 
order, but allows parties to consider other factors and values that 
they feel are relevant and important. Rights are relevant and 
constitute only one of a number of factors to be taken into 
account. 
(ii) A couple may agree on the principles and values applicable to 
their circumstances without focusing on the law. However, where 
they hold differing views, they may wish to be guided by the 
principles that a court might apply. General principles would be 
regarded as proper information that can be given to them by the 
mediator; but if the mediator tries to anticipate what a court 
would order in their particular circumstances, that would be 
advice not information, and would not be proper. 
(iii) Some models provide for the parties to be informed if the 
mediator considers that their proposals fall outside the parameters 
that a court would be likely to approve.^ 
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(iv) Even if a couple do not inquire about their legal rights, the 
question arises whether they can properly arrive at a resolution 
without being aware of those rights. As a general principle, 
decisions in family mediation, as in the traditional system, should 
be made on an informed basis. Consequently, all models of 
family mediation should provide for parties to obtain legal advice 
or information in some way. 
(v) A mediator may also, wherever appropriate, indicate the range of 
solutions that the courts have used in the past for certain kinds 
of issues. This may, for example, relate to dealing with the 
family home, pensions, inheritances or a business.'*' Parties may 
seek legal ad\ice from their own lawyers during the course of the 
process on specific issues as necessary. In any event, the practice 
in most divorce mediations in the United Kingdom has been that 
at least where all issues are involved, any resolution arrived at is 
not binding until the parties have had the opportunity to take 
advice from their own legal advisers and have thereafter decided 
to become bound. If a party's solicitor should raise any queries 
or have any reservations, these can be brought back to the 
mediation for consideration. 
It is difficult for anyone, even in the traditional process, to 
predict with any certainty what a court may decide in any particular 
case. The parameters in family work may be wide. Parties will often 
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be thrown back upon themselves, with the assistance of the mediator, 
to resolve the issues, having regard not only to legal factors but also 
to such other considerations as they may consider relevant. 
(c) Developing ability to discuss^^ 
For developing accuracy in the process, the mediator has to be 
able to listen effectively and to help the couple to hear one another. 
He or she needs to be able to summarise and reframe effectively, 
sensitively and accurately. The mediator will need to acknowledge 
parties from time to time, and to help one another to do so where 
appropriate. Mutualising concerns and interests and normalising their 
feelings and anxieties may be necessary at this time. 
Communication skills include the ability to help the parties to 
engage with one another. The mediator may try to help them with this. 
To start with, the mediator may communicate with each party directly 
and attract direct responses. Gradually, the couple may be encouraged 
to address one another, and the mediator may decide not to intervene 
even where direct exchanges become more emotional, as long as both 
parties seem able to cope with them. 
(d) Balancing sentiments 
Inevitably, when a marriage is going through the crisis of 
breakdown, parties will experience many sentimental outbursts. These 
will obviously vary between individuals, and will shift from time to 
time and sometimes rapidly within each individual. 
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Emotions commonly experienced may include anger, disbelief, 
grief, distress, sadness, loss, humiliation, hatred, hurt, fear anxiety, 
guilt, blaming, self-doubt and relief. Some people may be in a state of 
denial about what is happening, as their way of coping. Some may 
suffer depression, which is manifested as an inability to feel other 
emotions. Others may feel a loss of self-confidence and self-worth. 
People may experience many of these emotions within the 
mediation forum, especially during this phase of substantive 
discussions. The intensity of such feelings will depend on various 
factors including how much time has passed since the breakdown 
arose, how well each person has adjusted to it, whether they have had 
professional support as counselling or therapy, and how differentiated 
they are." 
Where any of these emotions are manifested in the mediation, 
mediators have to be able to respond appropriately. Their personal 
attributes, including empathy and sensitivity, will help, as will their 
training and professional background. 
In essence , expressions of emotion should be acknowleged and 
treated as normal and should neither be suppressed nor stimulated by 
the mediator. The following guidelines might be helpful : 
(a) Expressing emotion should be normalised. This will be evident 
from the mediator's response, whatever words might be used. 
Acknowledgement may sometimes be unspoken but clear. 
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(b) Where the emotions are so intense that either party is adversely 
affected or the medition seems to be placed at risk, the mediator 
should try to help the person to contain them. 
(c) The mediator should also be aware of his or her own limitations 
in coping with the parties' intense emotions, and will need to 
respect those limitations. 
(d) Even if the mediator's background is counselling or therapy, the 
mediator should remember that the process is not counselling but 
helping the couple to deal with specific issues, and should help 
bring the couple back to task. Generally, that is what they will 
want and appreciate. 
(e) Conduct 
The mediator needs to be a proficient manager of the mediation 
process. This necessitates having an agenda for each session, albeit 
informal; controlling the procedure; constantly making decisions what 
to address; setting an appropriate pace for the process; controlling 
negative or abusive behaviour; and generally acting as a firm but fair 
chairperson. 
If a mediator loses control of the management of the process, 
whether by allowing any party to dominate the proceedings or merely 
by a general inability to maintain authority, trust and confidence is 
likely to be eroded. The corollary of this is not domineering regulation 
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by the mediator, but gentle, firm, impartial and effective management 
control. 
(f) Developing real understanding 
The mediator's function may relate to different aspects. A party 
may have a misconceived impression about the other or about any 
factual situation. The mediator can help to redress distortions of fact, 
by ensuring that accurate information is brought into the process. A 
party may have a misconceived idea about the implications and effect 
of proposals that he or she is making or considering, or of a course of 
action under consideration. The mediator can help the parties to 
consider such proposals and to try to ensure that they are realistic. 
This may be done in joint meetings. If done in separate meetings, the 
mediator can help to filter such proposals by acting as an informal 
sounding board for the party thinking or putting them forward. 
This process, but is likely to become more focused during the 
stage of negotiation and discussion, when ideas and proposals are 
being exchanged. Care must always be taken to ensure that the 
mediator is not imposing his or her version of reality on the couple. 
(g) Creating inclinations for decision making 
Certain common themes run through all kinds of issues. These are 
facilitating communications; encouraging a problem-solving approach; 
helping with the generation, development and exploration of options; 
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and assisting in translating needs, interests and concerns into concrete 
proposals and terms. 
The mediator can also help in many practical ways. For example, 
if a divorce is being discussed, the mediator can help the parties to 
consider who will file the petition, when and on what grounds, and 
may also discuss the actual contents of the petition so that when 
received it will not be viwed as a hostile document. 
If the issues relate to property and finance, there are a number of 
possible approaches. One way to assist the couple is to invite them to 
examine their respective accommodation and other needs. Another is to 
review their capital, income and expenditure with them and to help 
them explore how their respective future living plans can be financed. 
Where there is a shortfall of financial resources, the mediator can 
assist the couple to examine how that will be met; and where there is 
a surplus to both of their needs, a division needs to be discussed 
which is acceptable to both. 
These approaches are by no means free from difficulty; individual 
perceptions of fairness may vary, and legal principles may not 
necessarily accord either with notions of fairness or with respective 
needs. 
In assisting the couple with their negotiations, mediators will 
generally need to encourage a problem-solving approach and to use all 
the relevant skills and techniques. 
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(h) Separate meeting with each party 
This is not a widely used procedure in family mediation, 
particularly in the negotiation phase. It may on some occasions, 
however, be a useful impasse strategy. This may extend into shutting 
between the two and carrying messages and proposals. This forum 
may also allow the mediators to examine the underlying issues and 
concerns more carefully. 
Separate meetings needs to be used with great circumspection and 
care in family mediation. Issues of confidentiality and ethics have to 
be considered. 
On confidentiality, the mediator can agree to maintain no 
confidences between the couple, but paraphrase all aspects for the 
parties. At the other end of the spectrum, he or she will maintain 
strict confidentiality on each side save for any aspects that the parties 
will authorise the mediator to disclose to the other. Some mediators 
adopt a midway position, appropriate to the policy of distinguishing 
between open disclosure of financial information but privilege for 
negotiations. In it, the mediator will maintain confidentiality about 
each party's private reflections and comments which, if conducted in 
joint session, would be privileged. However, where open information 
(financial disclosure) is given to the mediator, then the mediator will 
not keep that confidential but will disclose it to the other.'^ 
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Separate meetings tend to emphasize separateness rather than joint 
decision-making. It may consequently be less useful for issues such as 
parenting, which need to focus on the improvement of communications 
and the strengthening of joint discussion. It can, however, be useful to 
resolve issues such as property and finance, especially where these are 
complex and each party wants more time on his or her own to consider 
these matters. 
(i) Conjoining perceptions 
An impasse may arise if the parties have received conflicting 
advice from their independent legal advisers. On the assumption that 
the conflicting positions are such that it would not be possible for both 
views to be correct and upheld by the court, the mediators could 
consider a number of possible strategies for helping the couple to 
resolve this impasse without undermining the individual advisers : 
(a) The mediator could help the parties to formulate questions to take 
to their lawyers. For example, the lawyer might be asked to 
indicate percentage prospects of success and how he or she would 
expect the opposing side to be advised. Other questions could 
relate to the likely costs of proceedings to trial and whether there 
is any prospect of having to pay the other party's costs; and 
establishing what the delay factor would be. These particulars can 
help the parties to evaluate whether or not it is worth continuing 
in mediation. 
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(b) An option for both parties might be to seek a second legal 
opinion on the points in issue. The mediator can help the parties 
to formulate the questions to be raised with counsel. 
(i) Final endeavour 
The mediator may suggest that the parties each examine their best 
and worst alternatives to reaching agreement in the mediation. The 
former calculates the position if everything went in the best way in an 
alternative forum. It explores outcome, cost, time factors, effects on 
family and relationships, and all other factors if that party chose to go 
down a different route from settling in mediation. The latter exercise 
calculates the position if things went badly in an alternative forum for 
a party who decided not to settle in mediation. Assuming the worst 
result, it explores the outcome, cost, time factors, effects on family and 
relationships, and all other factors if that party chose to go down a 
different route from settling in mediation and was unsuccessful. 
With the benefit of best and worst alternatives, calculated 
separately by each party, they will have a better idea of what faces 
them at best and at worst if they decided not to settle. This can help 
them to re-examine any stuck issues. 
Where an impasse cannot be resolved, the mediators can 
sometimes use available time in a sesssion to assist the couple to 
prepare themselves for adjudication in a constructive way. This may 
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involve narrowing the issues and helping them to take a non-hostile 
view of the fact that a third party adjudication is needed. That, after 
all, remains their right and is an entirely appropriate choice in some 
circumstances. In some cases, dealing with the deadlocked issues in 
this way can also serve as an impasse strategy in its own right. 
VIII. Concluding Phase 
Family mediation may be ended by either party or by the 
mediator, whether or not any resolution is arrived at. The process will 
ordinarily end when the parties have resolved their issues. It may end, 
however, without the parties reaching consensus on all issues. There 
may be a number of reasons for this. The parties may have reached an 
intractable impasse, and they may wish to have the outstanding issues 
dealt with by their respective solicitors, and through the court if 
necessary. In this event, they may decide to endorse the partial 
agreements reached in the mediation, limiting their dispute only to the 
unresolved points; or they may want to disregard the partial resolution 
and deal in the adversarial process with all issues. Whichever way they 
proceed, parties often find that the mediation will have helped them in 
various ways. For example, the mediation may have dealt with 
information gathering and may have narrowed the issues. Settlement 
possibilities discussed in the mediation, although initially rejected, 
often come back into focus at a later stage. Mediation may also have 
helped them to conununicate better with one another despite some or 
even all the issues still needing adjudication. 
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The mediation may end or be suspended because the parties 
decide to go to counselling or therapy. Mediators must in some 
circumstnaces under English law keep the possibility of reconciliation 
in mind. Counselling may address the possibility of reconciliation, or 
it may aim to help couples with other issues, such as coming to terms 
with the separation or considering children's needs. 
Alternatively, mediation may be discontinued because the couple 
have gone as far as they can or want to at that time, perhaps deferring 
any further discussion pending the happening of a certain event such 
as a child completing a particular stage of education, or the couple 
first selling a property. 
In some cases, the mediator may initiate the termination. This 
could happen if, for example, he or she felt that it was inappropriate 
to continue with the mediation for any reason such as one party 
abusing the process or the couple reaching a stage where it became 
clear that no further progress was likely. Most Codes of Practice will 
specify circumstances in which mediation should be discontinued by 
the mediator. 
Where the parties have resolved all their issues, the mediator will 
usually prepare a document summarising their agreement or proposals. 
Whether this document records a binding agreement, or whether it is 
prepared as a non-document records a binding agreement, or whether it 
is prepared as a non-binding summary of their proposals or a 
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memorandum of understanding will depend upon the parties wishes and 
intentions and also on the model of mediation being used.'^ The most 
common procedure is that the mediator drafts a non-binding 
memorandum of understanding on a no-prejudice basis, as well as an 
open summary of financial information, which the couple can take to 
their respective solicitors. 
The parties will then each have the opportunity to consult their 
own lawyers with the summaries, which should provide a substantial 
picture of the parties' financial circumstances and their joint proposals. 
Each solicitor will then advise on an individual basis, and may liaise 
with the other party's solicitor to arrange for the preparation of any 
formal documentation or court order and for any necessary formalities 
to be complied with. 
Any query or reservation about the proposed terms may be 
resolved between the parties themselves, or by the respective solicitors. 
Where the mediation process has been conducted with proper care and 
detail and on the basis of full financial disclosure, then if the parties' 
solicitors should raise concerns or queries, the parties themselves will 
understand their proposals clearly and will usually be able to respond 
satisfactorily to those concerns. 
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1. In England The Family Proceedings (Amendment No. 2) Rules 
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ancillary relief where the Ancillary Relief Pilot Scheme applies 
direct that "the case be adjourned for out of court mediation or 
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undertaking legally-aided mediation to have such facilities. This 
must be seen as an aspiration rather than a prerequisite. 
5. Some mediators, whether or not they accept the value of future-
focus, place value on parties being able to talk about past issues 
that have been important to them in forming present attitudes. 
6. Though these can be used extensively in this stage, they are not 
peculiar to this phase but will arise throughout the mediation. 
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says (at p. A139) that "information giving involves maintaining a 
relationship of impartiality with the clients). It involves setting 
out information as a resource without recommending which 
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8. Advice giving is inseparable from a partisan relationship with the 
client. It includes evaluation and the recommendation of a 
particular course (or courses) of action. 
9. In Canada, the mediator may raise concerns about the fairness of 
the proposals. 
10. See, John Haynes, Mediation Quarterly "Mediation and Therapy 
. An Alternative View" (1992) 10(1) M.Q. 21. 
11. Undifferentiated couples are those who have not succeeded in 
separating emotionally from one another. 
12. Under consideration is the concept of extending this to cover 
also material facts. 
13. Care needs to be taken in relation to the concept of "agreement". 
The court may decide to consider an agreement, albeit expressed 
as conditional. Furthermore, once there is agreement, without 
prejudice communication may be treated as open. It is, therefore, 
advisable, until mediation privilege has been firmly established, 
to avoid the notion of "agreement" until parties are ready to bind 
themselves, having had independent legal advice. 
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Chapter - 7 
Pattern of Matrimonial Disputes in Muslim 
Community : A Case Study 
I. General Illustrative Cases 
Some typical cases which gives valuable ideas about matrimonial 
disputing among Muslims are described here. The cases are mainly 
from Aligarh and adjoining areas. Without such a study it is difficult 
to understand the real nature of discard in parties to matrimonial 
disputes. Very surprising revelations are made by these studies. In fact 
economic, social and educational backwardness are the main reasons of 
these problems. Suspicion among the spouses about chastity is also a 
factor for dispute emergence. Family habits and personal attitudes are 
other such causes. The cases are described below one-by one with 
necessary details so that the real situation comes up for taking up steps 
for dispute resolution. 
Case 1 
One Shamim was married to a boy, namely Munne. The girl's 
parents had some near relation with boy's family before the marriage. 
The boy was of the age of twenty years and the girl of sixteen years 
at the time of marriage. The couple lived well together and three issues 
were bom to them. A problem cropped up after 12 years of marriage, 
of course, because of extra-marital reasons. 
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The boy had a betal leave (Pan) shop near Pan Wali Kothi, which 
was his only means of livelihood. He was living with his wife in the 
house of his father-in-law. Once he went to Bombay along with his 
freinds, numbering six. In Bombay they together committed some theft 
and flew from there. Munne did not return back to his family. The 
police came for his inquiry and arrested Faiyaz, his father-in-law, 
from his house. Munne did not return for a long period of time. His 
whereabouts were not known, but the police used to come to trace him 
again and again from the house of his father-in-law. 
It became obvious after a long gap that Munne went to his 
parent's place, but did not come to his wife and children. During these 
days neither he enquired about her nor was a single penny paid to her 
or his children. She filed a suit for dissolution of her marriage with 
Munne on the ground that he was a drunkard and "fond of dice". He 
had participated in a theft in Bombay for which the police used to 
come to her with warrant again and again. It caused a apprehension in 
her mind tht since the police was harrassing her she may be further 
illtreated by them. For a long Munne did not look after her and his 
children, nor he paid any money to support them. 
The court summoned him but he did not appear before the court. 
This was a peculair case in which husband did not appear and did not 
claim rights contrary to that of his wife. An ex parte decree for 
marriage dissolution was granted by the court. After some time she 
married again with another person. 
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Since in this case the husband avoided litigation and waived his 
right to appear before the court, there was not a difficult end to the 
case. Had the husband put his foot in, then the litigation would have 
prolonged and the woman would remain in a broken state for an 
indefinite period. 
Case 2 
One M.A.B. Obaid married Zubaida Khatoon, of Kanpur (U.P.). In 
this case the families of the bride and the bridegroom knew each other 
through some distant relation. Both the families originally belonged to 
same village in Allahabad District. As her father was in service so 
later on her parents settled in Kanpur. 
Their marriage was performed at the age of 25 and 21 years 
respectively. After one year of marriage divorce took place. At the time 
of divorce the wife was pregnant by 3 months. 
She was an illiterate girl and her accent was not good. Though an 
illiterate girl she wanted to go with her husband for walking about but 
husband never liked it. 
Surprisingly she had some illicit relation in Kanpur (where her 
parents lived) which before the marrige was not known to the husband. 
The husband later found that she was morally corrupt. During the first 
night of marriage the husband marked a statement made by her which 
was not an ordinary statement. In the first night after having the sexual 
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intercourse she said her husband, "you are more energetic person and 
have done it well. You have got victory after defeating me". The 
husband also saw in the first night before sexual intercourse that some 
signs of sexual indulgence were present on her thighs and vegina. The 
worst part of it was that the illicit relation was continued by her after 
the marriage. 
She had unfortunately developed such a tendency, whatever might 
have been the reasons and wanted cohabitation very frequently even 
during the same day. She was more excited and activated in her role. 
She was not normal in behaviour. By temperament she was hot. 
Some times she used to blame other women in house for adultary 
while she was herself visiting others houses without the permission of 
her husband. The husband could not tolerate it. From the first night 
when the doubt was created in his mind he became adverse to her. No 
means of settlement worked. Finding no solution to the problem by any 
means he divorced her leaving the ornaments and clothings, which he 
had given her, after paying her maker. 
Case 3 
The case is of Nisar Fatima and Shaukat Ali of Aligarh. Fatima 
from Aligarh married at the age of 13 with Shaukat AH also from 
Aligarh. He had no parents living. She had some partial disability in 
her one leg. The marrige was celebrated under the supervision of her 
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Khala (mother's sister) and grand father (mother's father). After fifteen 
years of marriage when she became mother of two children (a son and 
a daughter), she was divorced by Shaukat Ali. 
This was the second marriage of Shaukat Ali who was, at the time 
of marriage, elder to Fatima, at least by twenty years. He, therefore, 
was then much interested to marry with Fatima being a virgin girl. 
They had also some family relations before their marriage. 
After fifteen years of marriage the dispute arose between them, 
when he was secretly in love with an unchaste woman who had a good 
physical appearance and beauty in comparison to Fatima. Somehow, 
this concealment was brought by some one to the notice of Fatima. So 
a tention got created in her mind and she alleged that he was a person 
of bad character. She protested that it was not possible for her to live 
with him in the presence of a concubine and claimed separate 
maintenance. He replied that he will provide maintenance to her as 
well as her children if she would remain with him. She did not accept it. 
Consequently she filed a suit for maintenance in the court of law. 
The court decided that he had to pay Rs. 200 per month for the 
support of Fatima and her two minor children. But he did not do so. 
The court again issued a notice for confiscation of his property. He, 
however, approached to her relatives for mutual agreement and 
compromise. Then she told that she would not take any maintenance if 
he divorced her so she was divorced. That ended the dispute. 
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Case 4 
The matter between Mohd. Ibrahim Khan Post Manai, Aligarh and 
Mrs. Sakina of Nader (Nidhauli), Distt. Etah is also notable. 
Mohammad Ibrahim Khan aged 25 was married with Sakina who was 
20 year old at her marriage. Previously they were going on well with 
each other for eight months of their marriage when a child was born 
to them. Since the child was bom after eight months of marriage so it 
was treated as an immature birth (bom before nine months). The wife 
was blamed for the child that she was conceived before her marriage 
but was not apparent. Hearing the bad news she killed the baby 
pressing her throat. Her parents accepted her fault and got angry. 
Instead of that the members of her husband's family wanted to conceal 
the matter and keep her as their daughter-in-law. 
They went to the Mufti Shahar for a fatawa (ordinance). He 
issued a Fatawa that she could not stay as daughter-in-law so she was 
divorced. 
Case 5 
Badshah, a resident of Barai Shahpur, Aligarh and Reshma of 
Nagla Naukas, Aligarh constituted another such story. 
Badshah was joined into wed lock at the age of 20 with 18 year 
old Reshma whose father was iimocent but her uncles were dacoits. 
These facts about uncles of the bride were unknown to the family of 
the bridegroom at the time of marriage. 
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The bride's mother also turned out to be a corrupt woman. After 
some time of marriage the facts became known to Badshah when he 
went to his father-in-law's house. He looked the conduct of his mother-
in-law who was sitting surroimded by the lechers (persons of bad 
character). He returned home and felt very bad about it. This became 
a trouble for him and so he developed a doubt about his wife also. He 
told her that her mother was unchaste woman (lewed) so he could not 
keep her in his house and asked her to go to her parents. She went to 
her parents and described the whole story, before them (parents). 
She again came back to his husband's house with several persons 
armed with gun and lathies (sticks). However, she entered in the house 
and remained there for few days. 
One night when she was sleeping, the husbands people prepared a 
written agreement for mutual divorce on a stamp paper and her thumb 
was put on that getting her thumb impression. She was sent to her 
parents again after arranging divorce in this way. 
Her parents filed a suit in the court at Aligarh and date for 
hearing was fixed. The persons from Reshma's side came with arms 
and kept waiting for the next party. The other party was much afraid 
of the party from bride's side. They requested one of the known 
personalities of the town, Mr. Anisur Rehman Khan Sherwani to play 
the role of a mediator. He solved the problem with his influence. 
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Then the second marriage of Bad Shah Khan was arranged at an 
other place. Reshma the then divorced wife changed herself into armed 
bandit and went there on the day of marriage and instigated the bride's 
parents and the people against Bad Shah Khan. She challanged the 
marriage and was ready to fight. But the marriage party was strong and 
they faced her and she remained unsuccessful. 
Case 6 
Akbar, a rickshaw-wala, originally from Bilgram (Charra), was 
residing in Allahawali Kothi, Aligarh. He was 25 years old, married to 
a girl of 18 years of age. The girl was wanton so she had already 
sexual connection with the son of a particular person, namely, Abad 
Mian. It was concealed for three years after marriage. 
Some times the girl would disappear from her husband's house 
and come after two or three days. The husband developed some doubt 
about her. His father told him that he should go with his wife to their 
old residence Bilgram (Charra). She was sent there but could not stay 
for long. She ran away from there to Aligarh. She was tied-up and sent 
again to Bilgram escorted by her father-in-law and family members. 
But they could not control her and she escaped from there. Meanwhile 
she shifted to Datawari, the place of residence of Abad Mian, 
mentioned above. So she was divorced by her husband. 
Case 7 
Mohammad Saleem a resident of Civil Line, Dodhpur was tied in 
a wedlock at an early age of thirteen with Hasina resident of Nai 
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Basti, Aligarh. His marriage was contracted very early when he was 13 
years old, because his parents had grown old and were decrepit. Seven 
children were bom to her but three (one son and two dauthers) of 
them were alive. Saleem alleged that his mother-in-law was corrupt, so 
his wife also had become unchaste after some time of marriage. She 
established illicit relation with his brother-in-law (Saleem's sister's 
husband). Saleem insisted her to leave the lover as well as her bad 
conduct. She ran away from his house during night hours and stayed 
with her lover. One night she was found with that fellow at Jangal 
Garhi (near Shahjamal). In spite of all that Saleem was much interested 
in her and wanted to live with her. But she was not ready to live with 
him. Her family member also were not interested in him. 
One day when Saleem was sleeping, family members of the wife 
and her lover went to him and put a knife on his chest and sought the 
divorce. Therefore, the divorce was taken from him under coercion. 
Case 8 
Mohd. Arif and Afroza both belonged to the Mohalla Pathan but 
recently Mohd. Arif has settled at Amirun Nishan. 
They got married at their young age when Arif was 27 and Afroza 
25. Before marriage some demands were made by Arif about scooter, 
television, tape recorder etc. as dowry, but scooter was the main thing 
desired. But this demand could not be satisfied till he became father 
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of a child. Arif divorced Afroza after two years of the marriage after 
that one issue was bom. However, the divorce was treated as revocable 
(Talaq-e-Rajai) by the arbitrator and dispute was settled. Arif took the 
wife back. After some time she was again divorced but reconciliation 
was made. Now they are living a happy life having two children. 
Case 9 
Mohd. Nawab of Usmanpara, City Aligarh and Firdosa, Delhi 
Gate, City Aligarh present another case. 
Mohammad Nawab from Usmanpara joined into wed lock with 
Firdosa from Delhi Gate. They, at the time of their marriage, were of 
the age of 23 and 20 years, respectively. Before the marriage, there 
was clan rivalary between their families. A big demand for dowry was 
put before bride's parents. The parties were somehow well off and 
giving of a scooter was the main issue. After few years of marriage 
when the demand was not fulfilled Mr. Nawab divorced the wife. As a 
clan rivalary was already there so the boy was beaten up by the bride's 
family members. The people were interested to settle the dispute by 
reconciliation (revocation of Talaq), but meanwhile the boy turned 
abnormal and said that he did not believe in God and His Messenger 
(peace be upon him). The people wanted to arrange a second Nikah 
(Nikah-i-Sani) but Mufti Shahar issued a Fatawa that the Nikah was 
not possible unless he became a normal believer. Later the second 
Nikah was performed and girl was backed to his house. 
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At the time of Nikah an agreement was made that in the presence 
of the first wife he would never take a second wife. However, if he 
did so he would have to pay Rs. 25,000 as penalty, besides Maker, 
and would maintain her. 
When the wife reached his home he did not care for her and no 
sexual intimacy was shown. Her condition was miserable and he was 
interested to take second wife. 
On the basis of the aforesaid agreement the wife field a suit in 
the court of law for Rs. 25000 as well as maintenance and to restrain 
him from taking second wife. The court granted an injunction in her 
favour and the case is going on. 
Case 10 
Akhtar Begum, a girl of the age of 16 years from Jamalpur, 
Aligarh was married to Tasleem Khan, aged twenty from Amarpur, 
Bara Basti, Bulandshahar. Being without father, her marriage was 
solemnised by her step father. She gave birth to a child after two years 
of her marriage but the child expired soon. 
The dispute arose from the very begining of the marriage. Tasleem 
Khan was a person of bad character and did not do any labour. He 
sold all the goods received from the marriage and did not pay any 
heed towards Akhtar begum. Neither he provided her with food and 
clothes nor had sexual intimacy with her. She was passing a miserable 
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life for a long time. Having been illegally connected with other girls 
he had beaten his wife several times and once ousted nakedly from his 
house. 
After some time she went to her mother to attend her sister's 
marriage. From that day neither she returned to her husband nor did 
he come to take her back. She stayed with her parents for quite some 
time. 
At last she filed a suit in the court for dissolution of her 
marriage. The notice was served on the husband Tasleem Khan and 
date was fixed for hearing but he did not appear before the court. So 
an ex parte decree was passed by the court against him and she got 
rid of him. 
After some time they (her brother and brother-in-law) totally 
refused to send her, asked for divorce and also threatened them 
through some gundas. They returned all the marriage's goods and 
divorce her with Maker and maintenance. 
Case 11 
Hafeez Bishti of Digsari, Eglas Tehsil, present, Telepara, 
Jiwangarh, and Munni Begum of Begpur (Civil Line), were married at 
the age of twenty five and twenty respectively. Her father having 
passed away, Munni Begum's marriage was contracted by her elder 
brother who was working in a lock factory. 
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Hafeez, a farmer, lived in Digsari, Eglas Tehsil, Aligarh. His 
father was an employee in Minto Circle, Aligarh and father had also a 
small house in Telipara, Jivan Garh. But Hafeez lived moslty in his 
village Digsari with all the members of his family excluding his father. 
For two years they passed happy life but after that the tension arose 
in her mind because no issue was bom to her and she did not like to 
work in field as she was physically weak. Having a weak personality 
she used to go in fields, to cut chaff for the animals, grinding flour 
for family members. But she never made a complaint or quarrelled 
with family members but told her woe-begon story to her mother 
whenever she went there. Once she went to her mother and did not 
come back to her husband, her husband and other persons went to take 
her back. She refused to go and wanted to live separtely. After 
sometime her brother and brother-in-law refused to send her and asked 
for divorce with the help of gundas. They returned all the marriage 
goods and divorced her without maker and maintenance. 
Case 12 
Mohammad Samad and Aisha Begum, were residing on Anupshahr 
Road, Aligarh, at some distance from each other. Aisha had fallen into 
love with Mohammad Samad, so there marriage was celebrated at a 
comparatively early age. At the time of the marriage they were 
respectively 20 and 18 years old. 
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A quarrel between two started after two years of their mariage 
when she was mother of one child. She left her husband's house for 
her parents and stayed with them for 8 months. The quarrel started on 
account of illicit relation with others but it was a secret. However, the 
dispute was resolved and she went back to her husband. Two or three 
years later the dispute again arose when she had two children and was 
pregnant. She got her pregnancy terminated. 
At that time she was in love with another person, a student and 
nearby. Shamim used to go to purchase eggs from her husband's house. 
After being known to them, some times he had taken meals there. So 
they had fallen into love. When this concealment came to the 
knowledge to everyone she left her husband and went to her uncle and 
stayed there for a few days. The goods delivered at marriage time was 
also demanded by her parents. Mohd. Samad returned all the things 
what he had. 
Shamim, the lover and his freinds went to her uncle's house and 
told him to send her with them. She went with Shamim to Dodhpur 
wherll he hired a room. Meanwhile the husband who went to 
Saharanpur (where his brother was living) and sent a Talaq Nama from 
there to her. She took this Talaq Nama and put before a Maulvi who 
recited her Nikah with jilted lover, Shamim. She had not taken any 
consent from her parents and relatives. Now they are living as husband 
and wife. 
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Needless to mention, Aisha had a good physical personality and 
beauty both and she was physically stronger than her former husband. 
Case 13 
Dilawar Hussain, am employee at Aligarh and Funun Begum of 
Rangi Chaupal, Shahjahanpur were married respectively at the age of 
19 and 17. Funun was from a wealthy family but Dilawar was not 
financially sound. Being a fourth grade employee, his salary was not 
handsome. 
The tension between two arose after a year of marriages when she 
started to go to see her parents many times in a month. But actually 
she was in love with her uncle's son. She used to go on her own 
expenses but never came back alone. He went to take her back on his 
pocket money. As his salary was litlte so he could not go every time 
to take her as she wanted. 
Whenever Dilawar went to Shahjahanpur the father-in-law and the 
mother-in-law used to tell him that he was a poor person and had no 
house. The wife also complained to her parents that he was drunkard, 
characterless and fond of dice so she could not go there and stayed 
with her parents for three months. 
Later, she came, but after a shortwhile she left for her parents 
with all the ornaments and belongings. She ransacked the whole house 
and reached to Shahjahanpur and stated that she had been ousted from 
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house and tortured and her necklace and other jewellary was snached 
by him. Some persons in neighbourhood, as Nanhe Dhobi and Niyaz 
Bearer saw her going with bag and baggage. When Dilawar came and 
did not see her, he asked about her, they told him that she went to her 
parents home. Dilawar reported the matter to the police when the 
notice was served to her she did not take it. 
She filed a suit in civil court of Shahjahanpur for divorce on the 
grounds of the above reasons. Her father also paid some money to 
hoodlums who were chasing him. 
Dilawar furnished a certificate in Police Station that he is an 
employee and he went once to civil court Shahjahanpur they had tried 
to kill him, so he could not go alone next time. He went with police. 
The parent's of the girl threatened him that they had been insulted 
so he should divorced her. He replied that he could divorce her but he 
would give neither Maker or maintenance nor children to her. Four 
children were bom to them, two were alive and two dead). They 
accepted the conditions and he divorced her. 
Both submitted in the court a statement in writing. The wife 
furnished a statement on a paper on March 28, 1973 as followes . 
"1 was married with Dilawar alias Jilani who divorced her 
thrice before the witnesses. No relation remained with him 
after this divorce. She had taken belongings including 
clothes and ornaments and left the Maher as well as 
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ornaments. She had taken Talaq-i-Sharai and withdrawn her 
suit from civil court, no dispute remained with him. 
Agreement was signed. 
Ramnath Sharma 
Munsif Magisrate 
Civil Court, Shahjahanpur" 
Case 14 
Mohd. Furqan a mutton dealer in Mian ki Sarai, Delhi Darwaza, 
Aligarh and Golo Begum, Bibi ki Sarai, Khai Dora from a Thelewala 
family, got married. 
After passing six year of married life Golo Begum was divorced. 
Till that time no issue was bom to them. At the time of marriage their 
age was respectively 21 and 15 years. 
The boy was under pressure of his parents. She wanted to live 
separately with her husband. The girl left her gold ornaments (of 5 
tola) with her parents. Once the husband did beat her and threw her 
out of his house. He would not talk to her or take food cooked by her. 
So she also did not take food many a times. 
First a complaint was lodged by the husband that he was beaten 
by his in-laws (father-in-law and mother-in-law) but a compromise was 
made after a short time. Again a suit was filed by the girl that she was 
ready to live with husband but if, however, he was not ready to keep 
her, he had to pay maintenance. The girl was issueless so she thought 
that it might be a factor. 
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After six months of the suit a compromise was made through 
arbitrators. The goods delivered to the girl at the time of marriage 
were returned to her, but Maher was not given to her as that was 
adjusted in lieu of gold ornament. She did not claim any maintenance. 
The divorce was finalised and the dispute resolved. 
Case 15 
Tahzib Fatima, Village Kodia Ganj, Tehsil Sikandra Rao, Aligarh 
was wedded to Abdul Majid of the same place. 
Her parents died 12 years before her marriage. She had a younger 
brother. Her uncles were also living in the same village. So being 
parentless she and her brother were brought up by their uncles (elder 
uncle Azizur Rehman). 
Abdul Majid (with whom she was married) was friend of her 
uncle's son-in-law, Mr. Gul Khan. Abdul Majid (husband) was close to 
Azizur Rehman (her uncle) also. 
At the time of marriage she was below 16 and her husband was 
above 30. During minority her marriage was solemnized by her uncle 
Azizur Rehman with Abdul Majid without any consent of the girl. Her 
Maher was fixed as Rs. 500/-. As she was minor so no consultation 
was made with her as well as her elder sister. The marriage was 
performed under coercion as she was minor so it was in reality an 
illegal marriage. 
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As soon as the elder brother of the Husband expired, he began 
illicit relation with his sister-in-law and used to take much care of her. 
He also provided her all maintenance and looked after her as his real 
wife. He spent all his earnings on her. His own wife, Tahzib forbade 
him several times not to do so but he could not avoid. Instead of that 
he started beating and reviling her. 
Ultimately when she could not bear it, she returned to her uncles 
house from there. Till that neither he came to see her nor he paid any 
money for goods, clothings and treatment. He was not interested to 
keep her. She became frustrated and mentally weak. 
She filed a suit in the court that as she was minor at the time of 
marriage so the marriage should be dissolved. Summons were issued to 
him but he never received them. Thus an ex parte decree was granted 
against him. 
Tahzib Fatima submitted an affidavit and other affidavit was 
presented by witnesses to second the first affidavit. In reply to these 
the husband neither submitted any explanation nor counter affidavit. 
The court heard the lawyer of appellant and looked into the 
matter. It reached the conclusion that the affidavit proved that her 
marriage was performed at the age of below 16 years of age. She was 
a minor. 
In the opinion of the court her statement to decree was 
considered. After hearing her (one party) and the statement given 
against her the exparte decree was made and marriage is dissolved. 
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Case 16 
Parveen Ilahi of Ahata Kale Saheb, Qasim Jan, Delhi-6 was 
wedded to Syed Masood AH, R.K. Puram, New Delhi, both being the 
children of persons in responsible official positions 
Parveen's marriage was solemnised with Syed Masood Ali on 16 
April 1976. An amount of Rs. 5000/- was fixed as Maher. She went to 
her husband's house with some assets and ornaments etc. and stayed 
there. 
The behaviour of the husband towards her was not good. The 
husband and his family members particulary his sister and mother 
always humiliated her and passed remarks on her about the goods 
which she had brought from her father. As her father was simply a 
section officer who had given much dowry as per his income rather 
that was more than his position. But the husband and his family were 
not satisfied with the said dowry. Inspite of the humiliations she 
remained there and was bearing all the unpleasant things happening 
there. 
Whenever she wanted to go to her parents, neither she was 
permitted to go nor any one from her parents home was permitted to 
come to her. If any body would come to see her from his father's 
house he was humiliated much. 
After some time when she became pregnant and the time of 
delivery was too near, her condition became deplorable. Midwife said 
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that she should be admitted to hospital. The husband admitted her into 
hospital and went to his home and did not return. The condition was 
serious. Doctors asked for consent to operate her but there was none 
to give consent. Next day her father heard and came to give consent 
through operation a mail child was bom to her. Her brother and aunt 
were looking after her for a week in the hospital. During the week her 
husband came twice but he neither paid any heed towards her nor her 
child except scolding and reviting and humiliating her. 
The husband did not spend even a single paisa on his wife; all 
the expenses were borne by her parents. Instead of that the husband 
told that why you "dogs" (her parents) had come here. When they saw 
that she and her baby's, survival is too difficult, they took her as well 
as her baby to their house from hospital. 
Meanwhile the husband went to his in-laws house with some 
friends and threatened her as well as her parents. She made a 
complaint to the police, after having made an investigation the report 
was submitted in her favour. But could not proceed further. At the 
same time the husband filed a suit in the court of Sub-Judge and said 
that he had paid Rs. 5000/- of Maher to her and no dowry was given 
to him. She went to her parents without his permission from the 
hospital. He claimed that he always behaved with her in a good way. 
He was ready to bear all the cost in the hospital. He forbade her to go 
to her parents but she denied. She submitted its reply. After hearing 
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the case was dismissed with the costs in favour of the defendant 
(wife). It was held by the court that the plaintiff was not entitled to 
the restitution of conjugal rights as he was torturing the defendant 
physically as well as mentally. She was subjected to insult as he was 
cruel and not looking after her. Though the defendant had without 
consent left the hospital for residing with her father but she had full 
justification for taking this precipatated action as she did not find her 
life safe and trouble free. The defendant was also justified in refusing 
to live with the plaintiff and perform conjugal obligations. 
The girl had attached a copy of the court order with her 
application in Sharia court. I had taken a note of her and the 
witnesses' statement in court and read the decision of the judicial 
officer. The judge had described in very detailed manner including the 
statement of witnesses and suit was dismissed with cost to defendant. 
He had not paid any maintenance to her and her child for 7 years 
and was causing physical torture and apprehension of harm amounting 
to mental cruelty. He never looked after her nor paid any maher to her. 
There was no other way except separation because the girl was 
young and had wishes to remarry. So she was separated from 
matrimonial tie of her husband and set at liberty to remarry. The case 
has been reported with the courtesy of Hakeem Mohd. Ahmad Khairy, 
President of Sharia Court. 
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Case 17 
Aijaz Fatima, Afzal Fatima, two sisters in Minto Circle Quarters, 
were wedded to Mohd. Ali Zaidi and Yusuf AH Zaidi, two brothers, 
Usman Para, Aligarh. The brothers were lock workers. 
Thus, the two sisters were married to two real brothers whose 
names were Mohd. Ali zaidi and Yusuf Ali Zaidi. At the time of 
marriage their age was respectively 19 and 16 years. The brides were 
sent to their husbands' house and stayed there for two days. Then after 
that they came back to their parents. 
The elder sister was sent again to her husband but younger 
remained with her parents because she was tender in age. The husband 
of elder daughter was of rude behaviour so he never cared for her food 
and dress. The husband was also under the pressure of his parents 
because of which he did not attend to her. 
The husband's family was of bad character. His two sisters being 
characterless were in love with some persons. Once his sister had 
placed some of her love-letters before her sister-in-law. At that time 
the husband reached and saw the letters and thought that it might be 
disclosed before others by his wife. 
After 1VS years she was kicked out of his house. At that time she 
was with womb. Sitting in a Riksha she reached to her parents home. 
Then from the days of pregnancy till delivery of a girl child no one 
from husband's house came to see her or her newly bom daughter. 
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Once bride's father went to Usmanpara for somework and was 
sitting at a tea stall where a person named Ompal Singh (a police man) 
who was too near to husband's family met him there. After talking for 
some time Mr. Ompal, told to girl's father that he would try to make 
out some way for a compromise. 
After that the policeman Ompal tried his best but he achieved no 
success. He ultimately suggested that he would arrange a separate room 
for the couple to reside. The girls' father was ready but her husband 
was not ready to live with her separately leaving his parents, brothers 
and sisters. 
At last when there was no possibility to resolve the dispute, the 
policewala asked for divorce. Both the parties were ready for that. The 
girl claimed no maintenance and left her Maher. They also did not 
demanded any thing given at marriage time. The second girl was also 
divorced because seeing the condition of the first (elder) girl the father 
was not ready to send the younger daughter also, so she was also 
divorced along with the other. 
Case 18 
Son of a driver in Roadways and a girl from Delhi married to 
each other. 
The marriage was normally performed between the parties. The 
bride came to the house of the husband. On the first night the husband 
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went to meet her. As soon as he entered her room she told him, first 
he should pay maker to her then enter and he should not touch her 
without paying maker. He understood that she is committing joke but 
she was really serious for maker. She again told him that he should go 
back and not move ahead. Meanwhile he touched the girl and received 
many blows. He fell down on the cot and she jumped over him and 
sat on his chest. He raised an alarm and started weeping. Hearing the 
alarm the family member came there and enquired about the matter. 
The boy did not reply. After a while he told the woe-begon story. 
After four days at the time of chala the girl's parents and some 
other people came there. They scolded the girl and tendered apology 
from the side of the girl but the boy's parents did not agree. They said 
that they were not ready to keep a girl like her who had beaten up our 
son. 
Case 19 
Surraiya was a girl from Jamalpur and Mumtaz a boy from 
Nawshe wale, Aligarh. They were married and the girl lived with the 
husband for about VA years. Then she was divorced. The boy was of 
bad character. He was used to wine and participated in gambling. 
Therefore, she did not like to live with him. So the family members 
asked for divorce. It was agreed that neither party will move the court. 
This dispute was resolved through mediations, particularly her relatives 
and people of locality. Boy was to pay back the maher and other 
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property of the wife and money was given in compensation to broken 
goods and maintenance till iddat period. The boy accepted the deal 
under the pressue of his relatives. 
Case 20 
Chandni and Shakeel Khan (Kallu) were from Gaon Nausha, 
Thana Barla. Both the parties married on 25.1.1991. The dispute arose 
after three months of the marriage. The husband did not like to talk 
and cohabit with the wife because he had illicit relations with another 
girl. After three months the girl was back with her parents and she did 
not go to the house of the husband nor did the husband go to take her. 
Before divorce he married with other girl to whom he loved before 
marriage. 
Some dignified persons and relatives resolved the dispute because 
both were relatives. All the property given at the time of marriage was 
returned to the girl. The maker of Rs. 25,000/- was not given to the 
girl nor any maintenance was paid. 
Case 21 
A boy of a Thakur family and a girl, namely, Tahira from 
Shahjamal got married in 1994. She was divorced in October 1995. 
The boy was a Rikshaw puUar. The girl was looking very beautiful but 
at the same time unchaste. It was not known to the boy and his family 
members. She was for some time with the boy and later on she went 
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with other boy, leaving her former husband aside, even without 
claiming a divorce. 
The boy reported the matter to the police station. Then his 
maternal uncle came to his relatives in that Mohalla and he collected 
some people from the locality and decided the matter amicably with 
the help of relatives and local people. The matter ended with a 
divorce. 
Case 22 
Qaiser Jahan Begum was a girl from Shah Bagh and Mohd. 
Naseem a boy from Upperfort, Aligarh. The marriage of Qaiser Jahan 
had taken place with Nasim at a Maher of Rs. 10,000. She was 
departed for her husband's house with some goods and valuables. After 
two or three months the tension began on account of rude behaviour 
of the husband's sister Saeeda who was jealous towards her sister-in-
law. Saeeda did not like any work done by her sister-in-law. Saeeda 
told her that she should not cook food for her and her brother Nasim. 
She (Saeeda) further complained against her that she gave the daily 
commodities and domestic things to her brother and father whenever 
they came to meet her. Naseem always favoured his sister. Sometimes 
his wife (Qaiser) slept without food. 
Once Qaiser (wife) was going to make ablution for prayer she 
(Saeeda) snached the lota (tumbler) from her hand and said you use 
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your own tumbler. Naseem and his sister Saeeda both were 
indisciplined and they did not even offers prayers. Nasim did not offer 
even Juma prayers. 
Qaiser (wife) said, "Whenever, I went to my parents Naseem did 
not come to take me back. His sister always abused me and insisted 
Naseem for beating. She threatened several times that your father and 
brother could he killed. Once I went to my parents keeping some com 
(wheat) in a pot. In my absence Saeeda dropped some water into the 
com. On my retum, I found them rotten. Saeeda complained that 
Qaiser would destroy the whole domestic system. Naseem threw me 
out of the house and 1 went alone to my parents in a rickshaw. My 
father maintained silence for a while and then went for talking with 
Naseem, but Naseem did not agree to live with me." 
"Meanwhile, 1 filed a suit in court for maintenance; a notice came 
to me by post through Naseems advocate. In the notice it was written 
that my client Naseem had doubt in my chastity so I was separated by 
tripple divorce given by Naseem. The signature of Naseem was on the 
said notice. When my advocate submitted a reply of that notice they 
came for agreement. Naseem and one Haji Abdul Bari Ali reached to 
my advocate's house for consultations. Naseem said there that he had 
divorced me so he could pay me Maker of Rs. 10,000 as well as Rs. 
4,000 as mainteivance. My father said that he did not want a single 
penny except the resolution of the dispute. Naseem repeated again that 
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he had divorced her. During the period the case was going on in the 
court, Naseem used to go often to my advocate and insist him to make 
a compromise soon. Meanwhile the suit was dismissed from law court. 
He (Naseem) took away the notice with out my permission under the 
pillow of my advocate who wanted to make a report of it but at my 
father's request did not do so, because being a father of the girl he 
wanted to settle the dispute. My father said that stealing the notice 
meant that he wanted a compromise." 
Within a period of four years he sent a money order of Rs. 20/-
which she received but after that he never paid any attention towards 
her. My father met Haji Abdul Bari Ali to approach Naseem. Naseem 
replied that he had divorced her and she was free to marry anywhere. 
He would not give divorce in writing. After the dismissal of the case 
from the court he (Naseem) said that he had won the case so neither 
he would keep her nor give her any maintenance and dowry. 
She filed an application in Mahekma-i-Sharia that Naseem had 
divorced her through a court notice as well in the presence of her 
father and two advocates and Abdul Bari Ali. In this situation the 
divorce given by Naseem was a 'Bain' (irrevocable divorce). It should 
be cleared that whether she had been divorced or continued to 
remained his wife, she further requested that an order should be made 
for the payment of Maher of Rs. 70,000 and dowry 8,000/- and 
maintenance for five years and six months in her favour. 
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A copy of the application was sent to Naseem who received it but 
he neither presented himself nor submitted any explanation. The wife 
had presented both the advocates as witnesses. 
Advocate of the husband, stated on oath that the notice in 
question was sent by court through him. The endorsement of that 
notice was in his register. Since the actual notice was not present so 
he could not tell anything about Naseem's signature but necessarily a 
client has to sign on every notice. So the sign of Naseem must have 
been on the real notice. 
The second witness, wife's advocate stated on oath that the other 
advocate had sent a notice which was received by Qaiser Jahan who 
brought the said notice to him. On that notice the signs of Mohd. 
Naseem and his advocate were there. He recognised there signatures. 
He submitted the reply of that notice. At that time Naseem went to the 
wife's advocate and requested him to make a decision soon. He replied 
that the girl was ready to go and live with him but Naseem again 
answered that he had divorced her. The mediator Abdul Bari said that 
neither Naseem took her back home nor gave a clear divorce and also 
he was not ready to pay her Maher and maintenance. 
The statement of the girl was taken on oath and was tallied with 
the first statement written in application. She stated that the notice 
given by Naseem, in which there was a blame on her character, was 
read by her and she recognized the sign of Naseem. 
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The girl (Qaisar Jahan) also submitted a copy of the notice with 
her application. The reply of the notice given by her advocate was 
received by Naseem and again the copy of application by Shariah court 
was sent to him but neither he came nor any reply was sent. The 
Sharia court held that "Hence we believe on the statment of witnesses. 
As it was already stated by advocate on the side of husband that a 
notice was sent to the girl through him in which tripple divorce was 
given and said that the sign of the client was obligatory on such 
notice. The second advocate from girl's side said that the sign of 
Naseem was there and he admitted that he had divorced her before him 
and her father. 
So he could not keep her as his wife. Naseem also repeated the 
same words before her father. Maulana Abdul Bari did not come for 
evidence. 
After hearing the girl and statement of witnesses the adjudicators 
reached the conclusion that wife got "Talaq Indullah (divorce for the 
sake of God, divorce near to God), who the remaining claims (i.e. 
maintenance and Maker) was directed to approach court of law. 
Case 23 
Aquila Begum was from Mohalla Chiraghchiyan, Aligarh and 
Mohd. Haneef from Kanwariganj, Aligarh. 
Aquila was joined into wed lock with Mohammad Hanif and 
passed with him one year. Her husband never worked to earn the bread 
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or livelihood. He being a patient was physically weak. He and the 
whole family almost depended on father's income. 
The tension began when the husband and his father pledged some 
of her ornaments because they were in need of money. He also had 
sold her two gold rings and one watch, got by her in marriage. He 
asked the wife that she should get some money from her mother so 
that a business could be started by them. The money was sent but he 
wasted that whole amount. 
Once she sought permission of her in laws to attend a marriage 
of her relatives and started dressing herself. When she wanted to laud 
herself with the ornaments she found ornament misappropriated. She 
asked her mother-in-law about that, but she replied in negative. Then 
she became rage and left for her mother's house with a boy in her 
arms. None of the in-laws went to call her father-in-law said that she 
would come herself. After few months the next child was bom to her. 
They did not want to see the newly bom baby and wrote a letter to 
her that she could come only with the money which she supposedly 
earned at her mother's home by doing labour during her stay there. 
Also they asked her that if her parents could not send her that way, 
she must go for separation through court. The girl's parents replied that 
you bring some responsible person to take her but neither his father 
nor neighbours were ready to come, and instead threatened her that 
they would sell all the remaining goods of marriage. Husband further 
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said that he could marry ten times by which mental disturbances were 
caused to the girl. Thus, the husband and his father were responsible 
and created hardships for her by absured behaviour and talkings. 
Father-in-law took interest in drinking and gambling. They were 
not religious but vulgar and illiterate. There was no arrangement for 
food and other necessities in his place. The daugther in law was not 
properly maintained. Instead she was blamed of sexual connection with 
her khalu (mother's sister's husband). Hence she was not ready to go 
there and made a request to be separated from them. 
Once a compromise was made by Shariah court before some 
reliable person that she should be sent again to her husband, she went 
and stayed there for five months but had seen no change. The husband 
neither looked after his baby nor her but was only gambling which she 
had seen with her own eyes. When he was ill, she gave him some 
money for his treatment but after recovery he did not pay any heed to 
her. He did not work for a living even later. One day he got angry and 
told the wife to leave his house. 
She came to her parents who on the same day went to husband's 
house and told him not to do such activities. The husband replied that 
he would continue to do so because she had sexual connections with 
her Khalu. He would not live with her so they should take back all 
her goods. When the girl started to bring the goods out of the house 
the neighbour objected and the father-in-law said that you could not 
take any thing back. They returned the girl to their house. 
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All the allegations made by the girl were denided by the husband. 
The husband claimed that neither he asked for divorce nor sold her 
goods and did never play dice and gambling and got some loss in 
business so was indebted. 
The husband further said that his wife used to go to her parents 
without his permission. She would never care about him nor she did 
any labour during his illness. She did not like to take food from the 
earnings of the father-in-law. She blamed him for sexual connection 
with his sister and said that in her absence he would marry her. The 
husband replied that she was sexually connected with her Khalu. 
The father-in-law stated that she came for five months but he 
never saw any tension between her and her husband. He (father-in-law) 
further stated that he used to give all the money earned by him to her 
and also provided her clothes to dress and food to eat. One night the 
quarrel began over some matter which he had forgotten but his son 
reminded him that he was asking for a chaddar but she refused to 
provide. When he (father-in-law) went on his duty she left the house 
in his absence. Her mother-in-law requested her not to go and 
complained about it to the husband when he returned from his office. 
One day at 5 p.m. when the husband returned from office the 
wife came with her clan members who were twenty males and twenty 
five females in numbers. They demanded all the goods and started the 
collection, meanwhile the neighbours came and saw all that. A 
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neighbour Hafiz contractor came and told them, they cannot ran sack 
the house without proper permission and further stated, if they had 
problems, those were to be put before them so that they would find 
out a solution. The father-in-law reached and toldthem they should not 
quarrel there. 
Mohd. Haneef and his father were called to the Mahekma-i-Sharia 
but they attended only once and generally avoided to be present. He 
(Mohd. Haneef) stated before the Mahekma that being ill he could not 
give maintenance and she never liked to take food from his parents 
earning. By his statement and on seeing his condition it could be said 
that he had become a patient of some chronic disease, which would 
take much time for cure. So he could not fulfill her sexual desire. The 
girl was ready for khula. 
Mohammad Haneef did not come to the court except once so he 
was not interested to settle the dispute. Thus a separation was ordered 
and no relation remain between the husband and thewife. She was 
independent to marry with anyone. 
Case 24 
Qamar Jehan belonged to Mohalla Afghanan, Aligarh and Khalil 
Ahmad to Marris Road, Aligarh. 
Qamar Jahan filed a suit in Shariah court after 2 years of her 
marriage with Khalil and allegedly stated that two years before her 
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marriage was contracted with Khalil Ahmad with a dowry of 15,000, 
including all the belongings. She obliged her husband always at 
reasonable times and passed three months happily. 
Khalil's father and mother-in-law both wanted a handsome amount 
as dowry so they were not satisfied with what Qamar Jahan brought 
for their house. Mother-in-law told that she was expecting goods and 
valuables worth Rs. 1,00,000. So she was reviling and abusing her 
through out the day and night. Qamar said that her husband gave her 
physical pain and caused mental apprehension and her father-in-law 
and her husband both were very fond of dice and gambling (juwa and 
satta). Once her father-in-law lost all her pots in dice and her husband 
sold other goods for gambling. 
The husband used to beat her and asked for money whenever he 
needed. At last one day he threw her out of the house and married a 
second wife from Pilakhna who got pregnant. For two years the first 
wife lived with her parents. It was much difficult for their parents to 
support her. Being octogenerian and decripit they could not do any 
work. She had no brother nor any other source of income except her 
old parents. The husband had paid nothing to her as maintenance for 
two years. So it was requested that a separation should be made and 
payment of maintenance for two years made alongwith ma her of Rs. 
5000/- and all the things given at marriage to be returned. The 
signatures of Khalil and family were taken on that paper. 
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As being vagrant her husband could earn nothing so it was hard 
enough for him to support two wives. Qamar wanted divorce and also 
filed a suit in diwani and collectory but found it expensive and likely 
to take much time. She wanted early justice. She stated that when the 
case was under consideration the opposit party came to the court and 
her husband divorced her thrice before some persons like advocates, a 
typist and her parents and submitted it in writing to the collectory. 
A registry was sent to him by post but it retured with a remark 
that he went to Bulandshahr. It was again sent to him in Buland 
Shahar on his address but returned remarking that he had left for other 
place. Meanwhile his father came to Mahekma and collected a copy of 
the application and noted the date for hearing. But he did not come at 
the date fixed for hearing. 
The girl made a statement there that she had also filed a suit in 
collectory where her husband came and divorced her thrice before 
many persons and submitted a carbon copy to the court. 
The witnesses were called by the Mahekma, i.e., advocates etc. 
mentioned above, who gave in writing and certified that her husband 
divorce her thrice before them. They submitted in writing to the court 
that he divorced her and said that he had no relation with her. 
The matter was decreed by the Kazi as follows : 
"Hence being a kazi of Sharia court I was satisfied with 
the statement made by her on oath as well as with the 
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certification of witnesses. The marriage was dissolved and 
separation made .... She was permitted to marry wherever 
she liked." 
Case 25 
Munni Begum belonged to Town Tappal, Tehsil Khair, Aligarh and 
Noor Mohammad to Shahpur, Mathura. 
Munni Begum who was married with Noor Mohammad, filed an 
application for separation and dissolution of her marriage in Mahekma 
Sharia on 10th May, 1973. 
After marriage ceremony she was sent to the husband's house and 
stayed there for four days. She was happy there and returned after four 
days to her parents. 
She went again after a period of six months to her husband. The 
main cause of dispute as alleged by her was that her father-in-law 
wanted to commit adultry with her. She refused to cohabit with him. 
The father-in-law was lecher one but the girl being religious and 
chaste replied that she might die but could not do an evil. A complaint 
was made by him to his son against the girl that she insulted and 
misbehaved with him. He (father-in-law) said that she should be 
physically tortured so that she never commits a mischief. Being 
shameless the husband said, "you are a com of one field either 1 used 
you or my father". This statement was seconded by his mother also. 
The mother-in-law asked that whether your father-in-law gives you 
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nothing to eat and dress. If he gives it then why you forbade for a 
thing which he needed. 
Any how when she did not become ready for sexual intercourse 
with father-in-law they tied her hands and feet by rope and beat her 
by which her body got much swelling and pain. In this condition she 
however, cooked food and chapati. When it was not tolerated by 
neighbours, they informed about this barbarious and henious act to the 
police that if he did so she might die. But they continued such 
malafide activities and ousted her from the house. She stayed in a 
village Nohra (nearby). 
The village Nohra situated at a Dagra (common way) from where 
her uncle was passing one day after selling his cow in a panth 
(market). All of a sudden he saw his niece and went near. She started 
weeping and told her tail of woe. He thereafter went to her father-in-
law and talked to him about the matter. He replied that if she wanted 
to come back she had to oblige him. Ultimately she came to her 
parents with uncle and stayed for seven months there. She was not 
ready to go again to her husband because she had fear of life as well 
as modesty. 
The husband was summoned by the court of Sharia. Knowing all 
the things he refused the summons twice stating that he had gone to 
the exhibition. After refusing the service of summons twice the court 
directed that the matter should be published in a newspaper. Then it 
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was given in a paper "Shabab (a local urdu daily) and a copy of it was 
sent to husband by post. But even then did her neither come to the 
court nor sent any reply to the Mahekma. 
After taking the statement of the wife on oath, the Mahekma 
tallied it with her previous statement written in the application given 
submitted to the court. She requested for divorce so that her life and 
honour could be saved. 
It was concluded that being a tyrant, lecher and malafide, the 
husband gave his wife an inclination for prostitution, adultry and 
unchastity. He did never submitted any explanation for that nor he 
came before the court in person. A copy of the news paper was also 
sent to him but no response was found. The Mahekama, therefore, 
ordered : "Hence the marriage was dissolved and separation made. She 
would not remain his wife from the day of divorce and is permitted to 
remarry with any person leaving Noor Mohammad after observing 
iddatr 
Case 26 
Mushtaq was living near Railway line. New Basti, Anupshahr 
Road, Aligarh and Salma near Aftab Manzil, Anoopshahr Road, 
Aligarh, both IV grade employees. 
Thier marriage was performed at an early age. Their age was 
respectively 20 and 18 years but the departure was not made soon. The 
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bride remained with their parents. They were from the same clan. She 
was daughter of his uncle. 
They were from Lakhimpur but girl's father came to Aligarh 
before her birth. Her father was employed here and so the girl was 
bom in Aligarh. As they were living at a great distance (Lakhimpur) 
so they were quite unaware about the nature of the girl. His uncle was 
very kind and humble but the girl was shrewed and rude one. She 
always quarrelled with family members, neighbours and others. Being 
an illtempered girl no one was ready to marry her in suburbs. Hence 
her father went to Lakhimpur for her marriage with his nephew. On the 
request of the uncle they became ready for marriage which was 
celebrated sometimes later. The bride's parents were rich incomparision 
to husband's family. 
After two years of marriage she came to her husband and passed 
two years with him. The husband got a job in Aligarh after a short 
time of marriage so he left Lakhimpur for Aligarh along with his wife. 
He had taken a room on rent which was near to his father-in-law's 
house. A daughter was bom to them. 
As stated above the girl and her mother both were illtempered 
coquette (a vain triffling woman). The girl was very abusive, indecent, 
inauspicious, illdisposed, evil doer, sinful so she always quarrelled. For 
two years whatever she said and did the husband tolerated. When he 
came and settled in Aligarh, it became a trouble for him. Whenever 
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she quarrelled the news reached soon to her parents whose house was 
too near to husband's house. Hearing the alarm the mother always 
reached to his residence and favoured her daughter. 
Instead of making compromise and maintaining peace between the 
couple, the mother always instigated the girl to create trouble. 
Sometimes the mother brought hoodlums and malafide neighbours for 
harrassing and threatening him. She wanted to kill him. 
Once she went to her mother and remained there for six months. 
The husband and his father went to take her back several times but 
neither the girl was ready to come nor mother to send her. However, 
the dispute was later solved by husband's father, neighbours and wife's 
parents together. 
Sometime later the quarrel started again on a morning but, the 
husband could not show tolerance that time because of which fighting, 
and abusing went on. The wife threw a piece of wood on the husband 
which caused him injury. He then threw a lota (tumbler) over her. She 
was also injured and blood came out from her wounds. Soon the 
husband left the house on account of fear. The mother-in-law came 
with some persons and took the girl as well as all her belongings and 
valuables. They were preparing for beating the husband and threatend 
him that if he was found any where he would be beaten. When he 
reached the house during night he saw the whole house was ransacked 
by them. She lodged an F.I.R. in Thana Civil Line, Dodhpur under 
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section 223 I.P.C. Both the parties were called under section 107. The 
six persons were from bride's side and two from husband (he and his 
father). After six months the case was cancelled. 
An agreement was signed by both the parties (husband and wife) 
before her neighbours, mother and her father-in-law. The argument was 
that he would not give any trouble to her and provide the things 
needed by her at any time. But a condition was imposed on her that 
she would not go out side even to her mother without husband's 
persmission. 
After the agreement she did not confine herself to the husband's 
house. When he went to his office she left for her mother taking all 
the valuables. But when he asked she replied that she did not bring 
anything with her. She wanted all the salary in her hands. Whenever I 
gave the whole money to her, she spent the whole in a short time. 
After ten days in a month she became empty handed so she never gave 
him full diet. She became hostile towards him so he had doubt in her 
chastity. 
One person, namely, Tahir who was much close to them, he 
generally favoured the wife and used to threaten the husband. Tahir 
was supported by her father in his childhood. Since the death of her 
father Tahir had become the whole and sole incharge of their house, 
so he was ready to do everything from girl's side. Since she was 
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always going to her mother, the husband had a clear conception about 
her relation with Tahir. 
After the last quarrel when she went to her mother, she started 
working in the house so the husband did not like her. She filed a suit 
for maintenance in civil court under section 125 CrPC stating that he 
was a person of bad character and cruel, so he did not take any care 
of her as well as her daughter and provided no maintenance to her. 
The husband was quite ignorant about it. When he reached the court 
the matter was decided ex parte against him. 
The husband gave her a notice through court that she went to her 
mother without his permission and she might come back to home, and 
filed a suit against her. The date for hearing was fixed. On account of 
an infant baby of 5 years the husband wanted to make a compromise. 
He went to her mother on the said date in the morning, but she could 
not be ready. Both parties went to the court together and went to their 
lawyers separately. The advocates asked them for a compromise. The 
girl said that she was ready to live with him, if he deposited Rs. 5,000 
of Maher in her name and maintenance for four months. He rejected 
her demand and said for the sake of the girl he would make no 
compromise. She said, neither she would claim maintenance nor Maher 
if she was divorced. 
The agreement was written on a stamp paper which was signed by 
both lawyers, both the parties themselves and the witnesses. 
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Thus the girl took the khula and left her Maker and maintenance. 
They had no claim against each other. If any one filed a suit against 
the other, it would be false. Baby Shabnam (aged 5 years) remained 
with mother who would be responsible for her maintenance till her 
maturity. After puberty she would go to her father. 
Case 27 
Umar Fatima was from Village Khersa, Tehsil Atrauli, Berla 
Nausha, Aligarh and Hashmatullah Khan from Sarai Rehman Chauk, 
Aligarh. 
Their marriage was solemnized at the age of 21 and 16 years 
respectively. They were from the same clan and had some old 
relations. The tention began after two years of the marriage. Two 
issues were born (a son and a girl) to them, first being a son. 
The reason for the dispute was that she had doubt in her husband 
who had illicit relations with her sister-in-law (the wife of elder 
brother). The parents of the girl were the main figures of the dispute. 
However, the girl was ready to live with husband but her parents did 
not want that she remained with him. The role of her mother and a 
brother was active one. 
Once there was some quarell between them. The wife went to her 
parents for one month and did not come back to her husband. After 
some time a female child was bom to her. Husband wanted that she 
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came back but she refused. Hence his brother-in-law (sister's husband) 
and sister-in-law (brother's wife) went to her maternal uncle's house. 
Where they stated that they had to see the girl so they wanted them to 
get the baby before them. The maternal uncle brought the baby for 
them. When maternal uncle went inside the house they ran away with 
the new bom baby. The mother ran after them but the baby was not 
returned to her. Hence the son remained with mother and daughter with 
father. 
She stayed for three years with the parents after her going away 
from the husband's house. The husband tried several times to get her 
back but her parents and she herself were not ready for her joining the 
husband. When her parents pressed Khaliq Uzzama (wife's father's 
sister's son) whom the husband trusted; once he told them if they 
wanted he could file a suit in the court so that she could get the 
maintenance as well as the girl (baby). But her parents wanted divorce 
only. 
After five years of marriage the divorce was given in writing. The 
husband wrote to her that for three years she was living with her 
parents, neither she was ready to come nor her parents sent back her. 
So being a difficult problem the reconciliation was hard nut to crack. 
Thus, he divorced her. 
The husband was ready to give her maintenance till iddat period 
as well as arrears of maintenance for three years which she passed 
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with her parents if she gave the son to him or sent the son to Aligarh 
for education. The husband was interested in their education. Since the 
wife did not accept the condition and ultimately the divorce was 
effected. 
II. General Conclusion 
The above account of the realities shows that the disputing among 
Muslim families is mostly based on : (a) suspicion about the sexual 
behaviour, (b) general misconduct of a spouse, and (c) some property 
matters. In the cases reported here, separation has been the general 
result. 
There is a lack of institutional mechanism for dispute resolution 
and those which are existing have apparently been not generally 
approached by the parties for the settlement of their disputes. However, 
in the cases, where parties have approached the local institutions, like, 
Mahekma Shariah, their role has been appreciable. 
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Chapter - 8 
Non-Formal Institutions for 
Dispute Resolution 
I. AI Mahekmatush Shariatul Islamia, Darul Ifta Wal Qada 
(Jama Masjid, Upper Fort, Aligarh) 
One of institutions for redressal of disputes is Al Mahekmatush 
Shariatul Islamia, Darul Ifta Wal Qada. This was established in 1970. 
Mahekma-i-Sharia basically a Shariah committee was formed by some 
members of Muslim community in 1968-69. The Sharia committee was 
established after a panchayat failed to resolve the case of a watch 
maker. It was a land dispute which could not be solved through 
panchayat. This committee worked for about two years and later on it 
was replaced by the said Mahekma in 1970. The same religious 
persons who formed the Sharia Committee were also the founders of 
the Mahekma-i-Sharia and some more members joined later. 
Actually when more and more activities and functions were taken 
up Qada Wal Ifta, the Sharia Committee was changed into Mahekma-i-
Sharia. A reasonable time was fixed, i.e., of 15 to 20 days for disposal 
of a case. It is mentioned in the registry that if the party concerned 
does not come up within given time, an ex parte decree will be 
passed. 
The Mahekma deals with every kind of matrimonial disputes as 
well as property cases amongst Muslims. In the cases of disputed 
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property, whenever it is needed, a commission is sent by the Mahekma 
to look into the matter. 
The Mahekma was housed, when it was established, in a room of 
Jama Masjid (Grand Mosque), Upper Fort, Aligarh. Previously it was 
decided to form a Sharia Committee as well as to set up a Sharia 
Court in Deoband (District Saharanpur). But, since, the committee was 
formed and the Mahekma was set up at Aligarh, a Mufti from Deoband 
(Mufti Darul Uloom, Deoband) used to come to attend the meetings of 
the committee and later the Mahekma also. The Mahekma had to pay 
him the travel expenses from both sides and some honorarium. Later 
the practice of calling the Mufti from Deoband was abondoned. 
Some of the members of the court at the time of this study were 
as follows : 
1. Maulana Mohd. Hakim Khairy, Mohalla Shehkhan, Upper Fort, 
Aligarh. (at present he expired) 
2. Mohd. Amin Ashri, Head, Maddarris (Madarsa) Arabia Lulftia, 
Mohalla Shehkhan, Aligarh 
3. Ali Mohd. Sayeed (Previous Member), Mufti Darul Uloom, 
Deoband, Saharanpur. 
4. Mohd. Abdul Qayyum, Mufti Shariat Court as well as Mufti 
Shahar, Aligarh. 
5. Maulana Zakir 
6. Master Hafeez Ansari, Masjid Boo Ali, Upper Fort, Aligarh. 
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7. Haji Nisar Ahmad, Qazi Para 
8. Mohd. Yasin, Peshkar (Motamid, Secretary), Bawri Mandi, 
Rangrez Mohalla, Aligarh. 
Other than these members the Mahekma was supported by 
religious persons as well as by the Muslim community itself. Hence 
none has raised any objection or filed complaint against the decision 
of the body since its establishment. 
As the a large of number of Muslims are economically backward, 
this Shariah court was set up to remove their grievances, so that they 
are not forced to move towards ordinary courts which are more costly 
and taking long time. The Muslims were suffering a lot on account of 
their poverty, particularly by delayed justice in the regular court 
system, which is very expensive. 
So the court of Sharia has been established to give fair, 
appropriate and early justice to the Muslims without any expenses. 
Since a room for Mahakma-i-Sharia has been reserved in Jama 
Masjid (Upper Fort), Aligarh, the hearing takes place daily from 8 to 
10 a.m. A peon has been appointed for opening and cleaning the 
Mahekma. It may surprise many that he is the only paid person and all 
others who work are without salary. There is no source of income of 
the Mahekma except contributions from the members of the court and 
the donations from persons who come for prayers and attend Dars-e-
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Quran (recitation of the Holy Quran and its interpretation). Only 
nominal fee is charged from a person who files a suit in the court. The 
poor are exempted even from that. There is no difficulty in identifying 
them as all the person attached with the Mahekma know most of the 
people.This money is only for stationary and postal charges to inform 
the other party to the suit (defendant). All the persons associated with 
various positions are working in honorary capacity. There is a secretary 
(motamid) for written work and a person qualified in Islamic law who 
gives the judgment in the light of Shariah. 
Whenever an agrieved party comes to the court to file a suit, an 
application with all the facts is demanded preferably in his or her own 
hand writings. If he or she can not write, then on her or his dictation 
the secretary or any concerned person writes the said application. Only 
Rs. 25.00 are charged with application (excluding the poor) for 
stationary and postal charges. After the application a copy of it is sent 
through registered post to the other party (against whom the suit is 
filed). In the registry the allegation against the defendant entered and 
date for sending explanation and hearing is mentioned. A reasonable 
time of 15 to 20 days is given for answer. 
Whenever other party does not present itself at the given time 
fixed for hearing or no acknowledgement returns or no explanation is 
sent by that party, then it is understood that having knowledge of the 
case the party is not interested to appear before the Mahekma. Some 
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times the date is extended on the request of either party and some 
times reminder is also sent. Sometimes on the request of the agrieved 
party the other party is informed through news papers. 
Generally both the parties come at the time of hearing. Their 
statements are recorded by the secretary separately. The statements of 
the parties and witnesses (e.g. father, mother, brothers, relatives 
whoever may be) are taken on oath. Every statement is not only made 
on oath, a corroboration is also made with the previous statement made 
either in application or explanation submitted and then judgment is 
given. 
If, any how, a party does not come to the Mahekma, after being 
informed an exparte decree is made as it is being already mentioned in 
the registered notice. Almost they try to make a compromise if, 
however, it is not possible then the separation is made. The signs of 
both the parties and the witnesses and thumb impressions are taken and 
the Maulana concerned also signs on the judgment. Some times a 
Fatawa is issued, if needed, by the Mufti Shahar and Sharia. 
Every one being a Muslim feels by heart that he is bound to 
accept the judgment of the court which is made in the light of the 
Shariah taking statements on oath. If any one expresses his 
dissatisfaction about the jdugement, it is believed, to be contrary to the 
Sharia and hence contrary to Islam. 
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In a case which came for consideration before the Mahekma, 
Amina Parveen of Mohalla Chandan Shaheed, Aligarh was married to 
Ashiq Elahi of Gola Kuwan, Azad Road, Meerut. Their marriage was 
celebrated on 5th April 1975 when they were in their prime youth. 
After passing two years happily a dispute arose between them. 
The girl alleged on oath that her husband generally used to sit 
idle. He neither did any work nor adopted some service or any other 
means to support her. He wandered here and there and used to come 
very late to the house during night. Whenever, she objected to the 
behaviour of the husband, she was beaten, abused and threatened to be 
killed. She was, therefore, maltreated and humiliated. He was very 
fond of cinema, dice being in a bad company. 
After 2'/2 years having been pregnant she was ousted from his 
(husband) house and came to Aligarh on June 13, 1977. On 15th 
December 1977 a child was bom to her. Meanwhile the husband 
married with another woman. 
Since the first wife had been ousted from the house, he did never 
go to see her or see the newly bom baby. She filed a suit in Sharia 
court (Jama Masjid Upper Fort, Aligarh). A notice was served on her 
husband but he avoided to take it. The postman returned the registry 
stating that he had denided to take the notice. 
On the date of hearing he (husband) neither presented himself nor 
sent any explanation because he had already avoided to take the 
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registry. Her statement as well as the statements of other witnesses 
were taken on oath. Similar statements were given by witnesses. 
After recording the statements the judge of the Sharia court 
looked into the matter and delivered judgment in the light of Sharia. 
An ex parte decree was made. It was observed that while the wife has 
been deserted for seven years and was living separately, the husband 
had taken a second wife and neither paid any heed towards former 
wife nor to her child. She was passing a miserable life and she can 
not retain herself for more than seven years without a husband. 
Hence the marriage was dissolved and a separation was made. She 
had not been asked to observe iddat, because she was living separately 
from her husband (with her parents) for a long time and was allowed 
to remarry immediately. 
Noor Uzzamah of Turkman Gate, Aligarh was married to 
Alimuddin Ansari Turkman Gate, Aligarh. 
Noor Uzzamah and Alimuddin Ansari. as is evident, both were 
the residents of the same place. Their marriage was performed and 
from the day of marriage Alimuddin was living in his grand father's 
house with his wife. Uzzamah being a lean and thin girl, her mother 
was very anxious towards her and she (mother) did not liked to see her 
pregnant soon. Mother told her that pregnancy would be very harmful 
for her health. 
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After three months of the marriage when her pregnancy became 
apparent the mother insisted her to leave the residence of her husband 
for her parents's house along with husband. Since the mother was 
worried about her health and she wanted to get her pregnancy 
terminated. But the husband was against the abortion and she could not 
do so. A child was later on bom to her. 
The mother wanted her then, not to sleep with her husband and 
get pregnant again. Hence she always used to sleep with her daughter 
and in the absence of the mother, she (mother) arranged other family 
member (e.g. sisters, sister-in-law) to sleep with her always. Whenever 
the husband went to her during day hours she always raised an alarm 
to inform the other members of the house. Often the small children 
were peeping in their chamber, whenever he desired to have 
cohabitation. She had no sexual intimacy with him (husband) and 
always avoided inter course. 
The husband had built a small house by his own money and 
wanted to take the girl there. But any how the mother was not ready 
to send her to husband's house. 
Hence, the husband threatened her that he would give her poison 
or she might be kidnapped or killed by his friends. 
She never gave him a chance of patting, kissing, embrassing and 
intercouse or any other way of sexual enjoyment. The husband stated 
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that he had heard that the marriage is for sexual satisfaction so that ^ 
person can avoid himself from evil. He felt that his youth had been 
spoiled on account of desertion. Also, he stated this all before 
Mahekma Sharia on oath. 
The allegations made by the girl as well her mother were that the 
husband had beaten her and threatened to give her poison and further 
said that his friends would take her out from her parents' house. 
The wife also alleged that her husband was very fond of films 
and said he did not like a lean and thin girl like her. He was 
participating in singing. He had humiliated and reviled her while her 
family is religious one. He is a person of bad character. This statement 
had been taken from her on oath. 
After hearing both the parties and their statements taken with vow, 
a time (one hour) was given to them to think again over the matter. It 
was just to provide an additional chance for compromise amongst 
them. The girl consulted her mother because she (girl) was very much 
under her pressure. 
Subsequently she (girl) did not became ready for compromise and 
asked for divorce. She stated that if he divorced her she would not 
claim her maher or maintenance or any thing else. 
Ultimately the Mahekma separated the parties on the basis of 
khula and observation of iddat was ordered. 
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Hafeez Bishti of Digsari, Iglas (present Telipara), Begpur, Aligarh 
was married to Munni Begum, Begpur, Aligarh. Their marriage was 
contracted at the age of twenty five (25) and twenty (20) respectively. 
Being fatherless Munni begum's marriage was arranged by his elder 
brother who is working in a lock factory. 
Hafeez's father has two houses one in Telepara (Begpur), Aligarh 
and one in Digsari (Eglas Tehsil). So Hafeez was living in Digsari with 
his wife and his mother. His brother and sisters were also there. The 
members of Hafiz's family as well as Hafiz were usually working in 
their fields. His father was an employee in University. 
After two years of marriage tension mounted amongst them. The 
tension arose in her mind because she was tiny and weak instead of 
that she had to do much work in the agricultural fields. The other 
thing was that she was issueless. In addition to her work in the fields 
she had to work at home also. Being farmers, they had to look after 
pets, like, cows and buffaloes etc. and do other house hold works. She 
had to cut the chaff for buffaloes, goats and cows which was very 
difficult for her. She had also to grind wheat to get flour for bread. 
She was tolerant and did not quarrel with any member of the family 
nor did ever complain against any one of them. But, whenever, she 
went to her parents she would tell them her woe-begon story. But on a 
particular day she went to her parents house and did not return to her 
husband thereafter. Several times her husband and other members of 
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the husband's family went to take her but she did not come. She 
wanted to live with her husband separately in Begpur. But being a 
farmer it was too difficult for the husband to live in Begpur. 
After some time the wife totally denided to live with the husband. 
Her brother and brother-in-law (her sister's husband) wanted to take 
back from her husband all the goods given to them at the time of 
marriage. Her brother called hoodlums for threatening the husband, but 
they did not say any thing when they knew that the husband was ready 
to take back her. The wife thus wanted divorce as well as the recovery 
of goods lying in husband's house as her dowry. 
The husband agreed to divorce her but would not pay any 
maintenance, maher or any other thing. The girl accepted the condition 
and the Mahekma declared the divorce between the parties in the 
presence of the witnesses of both the sides (i.e. wife's brother and 
brother-in-law and husband's father and uncle). 
II. Institutions for Dispute Resolution among Special Groups 
1. Abbas Community 
'Shaikh JammaituI Abbas* 
Shaikh Jamaitul Abbas was formed in 1960. The headquarter of 
Shaikh Jamaitul Abbas is in Moradabad. Its branch offices are in 
Bhopal, Agra, Rampur and Aligarh. Its president is Mr. Shaikh 
Imamuddin and Secretary Mashiyatullah Abbassi, Inter College, 
Moradabad. 
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The President of Aligarh Branch is Jenab Seth Imamuddin and 
General Secretary Jenab Ala-uddin. The Aligarh has been divided by 
this committee in 19 sectors. Its office is located at Kala-Mahal. A 
meeting is held either at head office or in sectors on the last Sunday 
of every month. For becoming member of the committee a fee of Rs. 
20, Rs. 25 or Rs. 50 is charged. 
The cases are decided in each sector. If, however, a case is 
complicated then it is decided by head office. Whenever there is a 
dispute between two parties, the parties are called through notice. If 
the opposite party did not come then it is forced either through 
committee members or through relatives to come before the committee. 
Both the parties are heard and the case is accordingly decided. Some 
times witnesses are also called if the case is ambiguous. 
The parties generally accept the advice or verdict of the 
committee. If, any how, a party did not accept the verdict of the 
committee a social bycott is to be made by the committee which is 
almost accepted by the community. 
Sometimes, the members have to go to the residence of the 
opposite party when it refused to come before the committee. The 
members mount pressure on the part of the party to join the committee 
and follow its verdict. Sometimes the committee holds its meeting to 
decide a dispute at the residence of the opposite party, when there is 
any difficulty before the said party to present itself before the 
committee at its office. 
[255] 
Non-Fonnal Institutions for Dispute Resolution 
The members do not take anything as remuneration, nor they take 
food or lunch. They go on their own expenses. They take tea or food 
from their pocket money, considering it a religious duty. 
In one case love-marriage took place between a boy and a girl. 
An affidavit to that effect was filed by the girl through her lover and 
his brother was a witness. Maher was fixed at Rs. 25000. The family 
members of the girl were not in favour of the marriage. The husband 
threatened to take the girl by force. A complaint was made to the 
committee. The committee invited them at tea and a second Nikah was 
performed without any dowry. 
In another case an old lady of Sarai Rahman wanted to donate her 
property to a mosque. She took advice from a person and that person 
cheated her and tried that the transfer to be made in his own name. 
She moved to the organisation and the organisation. Tanzeem supported 
the old lady and later helped her also to file a suit in the court of law. 
A girl from Zohra Bagh was married sometime before, but she 
was issueless. The husband was blamed for impotancy on the ground 
of medical evidence. The relatives pressurised that the girl should be 
sent to husband's house but the husband hated the girl. Ultimately the 
Committee decided divorce and the goods and Maher were returned to 
the girl. 
A boy from Nai Basti, Aligarh was married to a girl in Ferozabad. 
The boy was in love with other girl. The wife was not ready to join 
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her husband. They thought to move the court but ultimately they heard 
the name of organisation and made a complaint to that. The 
organisation successfully and committee made a mutual agreement and 
enforced it using local people. 
2. Alvi Community 
'Tanzeem Jammat-e-Alvia Hind * 
This is a body at national level with its head office at Meerut. 
Babu Mohd. Umar Alvi, Naseem Kaliya Siddiq Nagar, Meerut 
(President), Ghulam Rasul, Khurja, Bulandshahar (Secretary). 
On the basis of this national Tanzeem a committee has been 
constituted in districts. Previously there was a panchayat of the 
community to solve the matrimonial disputes and petty offences of 
their community. According to the changes in the society and 
advancement of time the old panchayat has not remained as effective 
as it was earlier. It is not in its real position. A national Tanzeem by 
the name of Jamaat-e-Alvia Hind was, therefore, established about 25 
years ago. It's head office is in Meerut. Its sub-committees are 
constituted in the districts of the provinces. 
One subcommittee of the Jamat-e-Alvia Hind is in Aligarh. The 
Chairman of the sub committee is Mr. Wasi Alvi, Secretary, Mr. Mohd. 
Shafi Pahalwan, Sarai Miyan, Mohd. Shafi Road, Aligarh, Vice 
President Mohd. Iqbal from Zohra Bagh, Maulana Sultan Islahi Nagla 
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Mallah (member). The sub-committee consists of about 11 members. 
The total strength of Alvis in Aligarh is around 40 thousand. The 
parties come with their disputes before the sub-committee. If the 
aggrieved party comes, the other party is called through registered 
letter or through the messanger of the committee. Sometimes the 
committee's members go at the residence of the party, if the party is 
not ready to come to the committee's office. They go on their own 
expences. They take the tea and lunch from their own pocket. If the 
other party is not submitting itself before the committee on the date 
fixed for hearing then the committee forces the party through their 
relatives to present itself before the committee. 
The committee's decision is final and the parties generally accept 
it. If a party anyhow does not accept the decision they pressurised the 
party through relatives or the residents of the locality to accept the 
decision of the committee; sometimes the social bycott is made. If 
necessary, the committee supports the right party and sends that party 
to the ordinary court and helps it. Generally there is no provision to 
give the financial assistance to the parties nor the parties claim any 
financial assistance but if a party is poor then they seek help for that 
party from Punchayat providing her moral as well as monetary support. 
A case is cited here in which there was a dispute between 
husband and wife. The girl was from Adhauti village. The boy 
physically assaulted her. The members of the Panchayat supported the 
girl because she was right and the boy was a person of bad character. 
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In an other case the girl belonged to Muradabad and the boy was 
from Sambhal. The fault was from the girl's side. She did not want to 
go to the house of father-in-law. The girl filed a suit in the court of 
law. The members of the committee forcibly stopped them to move the 
court and decided their case themselves. 
Girl from Zohra Bagh, Aligarh was married to a boy from 
Muradabad. The girl was ill tempered and she often went to her 
parents leaving her husband's house. Her father also borrowed a sum 
of Rs. 10,000 from the father-in-law of her daughter and did not return 
the same to him. The matter was under the consideration of the 
committee. 
There was a love affair between a boy and a girl. The affair 
ultimately resulted into the marriage. The boy was from Khurja and the 
girl from Atrauli village. After sometime the dispute arose between 
them. They did not talk each other. They did not follow the decision 
given by committee and moved to the court so they were socially 
bycotted. Though the social bycott is very rare, but sometimes it is 
resorted to. 
The boy from Jamalpur and the girl from Daryapur were married 
together. The dispute between them arose after sometime of the 
marriage. The girl's relatives produced before the Panchayat a forged 
thumb impression of the girl as a proof sent by the boy showing that 
he had divorced the girl. When it came to the knowledge of the 
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Panchayat members, then they imposed a fine of Rs. 10,000 on the 
boy and made his social bycott. After sometime the boy tendered an 
apology. 
For the welfare of the community they go on their own expenses. 
They do not take food or tea from any party. Any one of the villagers 
or a family in the area whenever offers food or tea to the members, 
then they take it. If there is any blame from otherside they make an 
enquiry and then decide the case. They also decide the petty cases of 
physical assault. They also solve tenancy cases sometimes. 
3. Qassar Community 
All India JamaituI Qassar (Registered), Head Office Delhi, Indra 
Chowk, Gali No. 30/1, Jafrabad Delhi. This is a Muslim Dhobi 
Anjuman of India. 
Aligarh Branch, Modern Dyers and Drycleaners, Sarai Hakeem, 
Aligarh 
At present among Qassar (washermen), generally there is no 
Panchayat as it was in the past when there was the concept to choose 
a Chaudhary for Panchayat (Arbitration). The Chaudharies are very rare 
because the community Panchayat remains as nominal. Whenever, there 
is a dispute in a family it is resolved by the consensus of opinion by 
the community people of that area. The people gather there (by call) 
and express their opinions and later on the verdict of few religious and 
old persons are accepted as final. Sometimes the members of the 
Qassar committee are also invited to solve the dispute. 
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An office of the Qassar committee is in Jamaipur which is more 
than two decades old. It is a branch of All India Jamaitul Qassar 
(Head office Indra Chowk, New Delhi). Its branches are also at other 
places in India. 
Firstly this committee was formed with the aim to make reform 
within their own community people viz. to stop dowry, to stop the use 
of musical instrumetns in the marriage procession and to stop the stay 
of marriage party for three days at bride's house. The other aim of this 
committee was to pressurise the Government of India to declare their 
community as backward but they did not get success for a long time. 
Their fight against the Government for that purpose continued and now 
they have been declared as backward by the name of Muslim dhobi 
and not by name of Qassar. The govermnent did not accept the word 
Qassar. Now this committee also resolves disputes within their own 
community. 
The Aligarh branch of Qassar committee consists of a president, a 
general Secretery and two other Secretaries and 21 members. There is 
also a Vice president and a manager-cum-cashier. There is no source 
of income except the contribution. The contrbutions are made by the 
community people whenever there is a need. The meeting of the 
committee is held from time to time 
When either party comes to the committee for resolution of a 
dispute. The committee informs the other party and calls both of them 
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on a fixed date. The other party is informed by ordinary letter or 
through a messenger who is called publicity secretary. 
When both the parties gather the issue is opened before the 
committee. They then try to resolve the dispute before the committee. 
They try to find out that which party is wrong. It is easily traced 
through relatives. Because they are closely related to each other. 
If either party is not ready to accept the verdict of the committee 
then a pressure is mounted on the party through their relatives so that 
they accept the decision of the committee. 
They try to resolve the disputes mutually. If any how the parties 
do not agree at any cost to live together, they decide to separate the 
parties and pressurise the husband to return her goods to bride (girl) 
along with her maher. They decide and advise the parties through their 
directives, but do not participate at the time of separation or returning 
of goods. Generally the parties accept the verdict of the committee. If 
they do not accept the verdict of the conmiittee, their parents and 
relatives are advised not to co-operate with their son or daughter and 
cut off your relations with them. But the committee does not impose 
any penality or punishment. 
Some times its members also go to the far off villages on their 
own expenses to resolve the dispute. They sit with the villagers and 
decide. Generally the cases are decided by social pressure on parents 
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and their relatives. The members also try to resolve the petty criminal 
cases. The disputes in this community are very rare. 
4. Qureshi Community 
'Tanzim-e-lslami, Maashra* 
In the beginning there was a Panchayat among Qurreshies to 
resolve the matrimonial disputes and other petty offences in their own 
community. At present this panchayat does not stand in its original 
form. However, the matrimonial disputes are still resolved by some 
selected persons, like elders, dignified and religious persons, who are 
recognized by that community. As the Panchayat has not remained a 
regular working body, whenever there is a need to solve a problem or 
in the emergent circumstances, a special committee is being appointed 
in the place of old panchayat to resolve the existing disputes. 
As few years before a committee was framed by the community 
in the name of Tanzime-e-Islam Maashra. It was reconstituted after the 
henious riot of 1990. This committee generally covers the whole city 
as well as the areas beyond the city. The Head Office of the 
Committee is in Niswan School (girl's school), Delhi Gate, Aligarh. 
Islam Pahalwan is its President and Mohd. Saleem from Sarai Bibi is 
its Secretary. There are also subcommittees in each Mohalla. One sub-
committee's office is in Sarai Bibi School. Near about 15 sub-
committees' offices are in the different city areas. 
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The main purpose of establishing the above named committee was 
to impose restrictions on the dowry system in the said community. 
There was huge dowry system in the Qurreshies and is still today, 
Copper pots, clothes, ornaments, beddings and other goods as well as 
cash payments are given as dowry. There was a custom that the 
married girls (bride) put their ornaments in their parental houses and 
not in the houses of their father-in-laws. 
The committee imposed restrictions on the dowry. Also, it 
permitted in favour of bride only 20 pairs of clothes. The committee 
also resolved the disputes relating to divorce, maher and maintenance 
and small offences. Though at present the committee is not as effective 
as earlier, the disputes are still resolved by the persons associated with 
the committee. 
In Mohallas the disputes are resolved by the sub-committee. If 
however, a dispute is not resolved by a subcommittee in a Mohalla, 
then the aggrieved party contracts the central committee. When a party 
makes a complaint to central committee, they give time and hear the 
party and then serve a notice to the other party and fix a date for 
hearing of both the parties. 
The other party is informed either through registered notice or 
through messenger. If the opposite party feels any difficulty or avoids 
to come before the committee the members go to its residence to settle 
the dispute. They do not charge the fair or expenses expended by them 
on any matter. 
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Generally the parties come on the date fixed for hearing. In rare 
cases a party does not come. They pressurise the party through its 
relatives or residents of that area to present itself on the fixed date for 
hearing. When both the parties present themselves on the due date, the 
members of the committee hear them carefully. The committee tries to 
find out the facts and reality in the case. The witnesses are also called 
when they are needed. Some times to know the reality the residents of 
the locality and relatives are also contacted secretly. After all these 
proceedings the committee gives its decision. 
Generally both the parties accept the decision of the committee. 
In any case if a party does not accept the decision made by the 
committee, then the members of the committee contact with its 
relatives and neighbours of its area to mount pressure on the party' 
concerned. In rare cases social bycott is done when a part>' is not 
ready to accept the decision at any cost. A person, named Islam 
Thekedar who is very rich and influencial was socially bycotted by the 
committee few years ago when he did not accept the decision of the 
committee. The cases which come to the committee are seriously 
decided and the people accept the decision. The committee does not 
like the persons of their community to move the court for the 
settlement of their disputes because they feel it below dignity and 
humiliating. 
The committee also supports the just party and gives it monetory 
help and service and moral support also. The members also present 
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themselves before the court of law as a witness to support the right 
party when after the decision of the committee a party violates the 
verdict of the committee and moves to the court. As it was done in 
case of a resident of city, namely Mr. Shafiq. 
When a person (husband) wants to give divorce to his wife then 
the committee tries to reconcile the dispute at any cost but if any how 
it is not possible then they dissolve the marriage and make them 
separate. If the husband is a person of ill repute or bad character and 
does not care for the wife and she wants divorce but he refuses to 
divorce her, then in such a case divorce is taken by the committee by 
force. After divorce they force the husband to return all her belongings 
and the girl is also ordered to return the ornaments and other things to 
her husband. 
If there is any complication in the settlement of the dispute then 
it is referred to the Mufti-Shahar. As in one case a registered letter 
was sent by the husband to his wife when she was at her parent's 
house. She did not receive the letter as she presumed that, that was of 
Talaknama because the relation between two was not good. The parents 
sought the opinion of the Mufti Shahar. He told that the divorce did 
not complete. The husband was called by the committee of the 
community and he was pressurised and forced, for reconciliation. He 
accepted the decision and wife went with him. They are now passing a 
happy married life. 
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Some people move to the court for the settlement of the dispute 
because the committee is not so powerful to decide each and every 
case. But to retain the prestige of that community the members try to 
avoid the parties to move to the courts and try to solve the dispute 
themselves. 
5. Ansari Community 
'Islahul Momineen' 
About 20 years ago there was a Panchayat in Ansar community to 
hear and solve the disputes of the people of their own community. But 
as the time is changing day by day it does not remain in the same 
position as it was earlier. Because in many cases the members of the 
Panchayat became biased and partial so the people did not honour its 
decision and it became ineffective. As it remained only nominal so a 
committee was constituted in its place in 1982-83 by the name of 
Islahul Momineen. This committee consists of a Sadar (President), a 
Secretary and four Naib Sadars (Vice Presidents). 
A general announcement is made for the selection of the President 
by the community members and old President. The President is 
selected by community at large on the basis of majority opinions. The 
person for presidentship should be impartial, rich (i.e. able to help the 
poor timely) and courageous so that he can face the people and give 
fair justice. 
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The committee works within the city and beyond the city and 
other areas also. The office of the committee is located at Upper Fort 
near the Grand Mosque, Aligarh. Its president is Mr. Mohd. Ahmad 
and secretary is Mr. Abdul Hafeez (Turkamangate). There are four Vice 
Presidents and other members also. The vice president of the 
committee is also the president of sub committees in Mohallas, because 
in each mohalla there is a sub committee. 
Generally the cases are reported to the central committee after 
which they are being sent to the mohalla concerned. It is decided by 
mohalla sub- committee. If either party is not satisfied with the verdict 
of mohalla sub committee then it moves to the central office. The 
committee resolves the different kinds of disputes relating to marriage, 
dower, divorce, maher, maintenance, tenancy and petty offences. 
The party comes to the committee's office and makes complaint in 
writing because there are certain things strictly personal which may not 
be stated orally. The opposite party is called through messenger or 
registered notice. Generally the opposite party comes to the office after 
receiving the notice. When a party does not come to the office, the 
members of the committee go to the residence of that party to insist to 
the party to come. The registry or messenger is sent on the expenses 
paid by the president from his own Zakat fund (for the parties which 
are poor). But in some cases he pays from his own pocket. He does 
not allow any person to make any contribution even if he is a rich 
person. He wants to save his office from defamation. 
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Both the parties are heard one by one, sometimes their statements 
are taken on oath. The witnesses are also called when they are needed. 
The neighbours are also called oftenly to make clarification in relation 
to dispute to the party concerned. After hearing both the parties and 
witnesses the case is decided. The decision of the committee is 
generally accepted. 
Generally the members of the committee try to reconcile the 
marriage. However, if it is not possible at any cost and both the parties 
are insisting for divorce the marriage is dissolved and the parties are 
separated. The parties to the marriage are pressurised to return the 
goods of marriage to each other. However, if either party does not 
accept the decision of the committee, it may move the court. 
Sometimes the court calls the committee members i.e. president and 
secretary, listens to them and approves the decision of the committee. 
Recently a case of dowry and maintenance was decided by the 
committee but was not accepted by one of the parties and the party 
concerned moved the court. The court heard both of them and approve 
the earlier decision made by the committee. 
When either party does not accept the decision of the committee 
there is no regular provision of social bycott. The community, however, 
is interested in social bycott so the people not move to the court. 
There is a proposal for regular social bycott before the committee but 
it has not still been approved and is under consideration. 
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The committee has made a provision that a marriage agreement 
may be fulHlled within a year from the date of agreement. However, if 
it is not fulfilled within the prescribed time limit that is considered as 
violation of the committee's rules. The party concerned is bound to pay 
the compensation and return the goods delivered by other party at the 
time of agreement. 
The dowry system prevails in the community. They did not stop 
dowry system as it was stopped in Qurreshies. Among Qurreshies if a 
person gives more goods to his daughter beyond the prescribed limit, 
these are supposed to be snatched by the persons of the said 
community. This sometimes leads to difficulties. Therefore, keeping this 
in mind the Islahul Momineen does not impose any restrictions of that 
kind. 
The members of the committee pressurise the bridegroom to give 
maintenance and other things to his wife if she is living at the 
residence of her father. 
In a case before the committee where the girl was from Mohalla 
Parkata and boy was from Teela Aligarh. The relation between two 
were strained. The girl was living at her father's residence. The 
settlement was made by the committee and the boy made a written 
promise that he will not commit such a mistake in future. The couple 
later lived happily together 
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In another case there was an engagement between a girl from Gali 
Chand Tara and boy from Mohalla Chirghchiyan. However, the 
agreement was revoked and marriage was not performed. The boy was 
pressurised to pay the compensation and to return the goods delivered 
to him at the time of engagement. 
Conciusion 
The different social groups have tried to develop institutions of 
their own liking to settle matrimonial disputes among its members. The 
attempt is appreciable, but they are lacking fair planning and regular 
working. This will be clear after having a look on ADR mechanisms 
having developed in some countries as standard systems for dispute 
resolutions. The next two chapters of the present work are therefore, 
devoted to the same subject. 
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Chapter - 9 
Extent and Nature of Matrimonial Litigation Among 
Muslims : A Survey of Court Records 
A persual of the relevant records in the courts of Civil Judge, 
Additional Civil Judge-I, Additional Civil Judge-II, J.M. I, J.M. II, J.M. 
Ill, J.M. IV, helps to understand the extent and nature of litigation among 
Muslims in Aligarh and its adjoining areas. The information so collected 
and the results drawn are given below in the form of various tables. 
Table - 1 
Muslim Population in District Aligarh 
Total Population of 
Distt. Aligarh 
(As per Census of 1991) 
3295982 
Total Population of Muslims 
in Distt, Aligarh 
(As per Census of 1991) 
482073 
Percentage 
14.63 
Table - II 
Ratio of Muslim Cases 
Year 
1995-96 (2 yrs) 
1995 
1996 
Total No. of 
Cases 
15598 
7669 
7929 
Total No. of 
Muslim Cases 
1280 
569 
711 
Total No. of Matrimonial 
Cases of Muslims 
661 
309 
352 
Table-III 
Status of Cases Relating to Different Matrimonial Matters 
Year 
1995-96 (2 yrs) 
1995 
1996 
Maintenance 
626 
318 
308 
Conjugal Rights 
38 
22 
16 
Divorce 
19 
8 
11 
Dowry 
56 
14 
42 
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Table - IV 
Cases in the Court of Civil Judge, Aligarh 
Year 
1995 
1996 
Total No. 
of Cases 
1466 
1579 
No. of Cases Relating 
to Muslims 
145 
187 
Matrimonial Cases 
of Muslims 
3 
Nil 
Table - V 
Details about the Muslim Cases in the Court of 
Civil Judge, Aligarh 
s. 
No. 
1. 
2. 
_>, 
Date& 
Case No. 
2.3.95 
166/95 
3.5.95 
292/95 
30.9.95 
761/95 
Name of Muslim Cases 
Anwarut Hasan v. Manuddin & others 
Farzana Khatoon and others v. Iqbal 
Per\ez 
Baloo Khan v. Aslam Khan 
Subject Matter 
Conjugal Rights 
Maintenance Declaration 
Conjugal Rights 
[273] 
Extent and Nature of Matrimonial Litigation among Muslims 
Table - VI 
Cases in the Court of Add. Civil Judge I, Aligarh 
Year 
1995 
1996 
Total No. 
of Cases 
279 
130 
No. of Cases Relating 
to Muslims 
53 
25 
Matrimonial Cases 
of Muslims 
53 
25 
Table - VII 
Details about the Muslim Cases in the Court of 
Add. Civil Judge I, Aligarh 
s. 
No. 
Date & 
Case No. 
Name of Muslim Cases Subject Matter 
1 
10 
11 
21 6 95 
1/95 
21 6 95 
4/95 
21 6 95 
5/95 
21 6 95 
11/95 
21 6 95 
12/95 
21 6 95 
18/95 
21 6 95 
19/95 
21 6 95 
20/95 
21 6 95 
25/95 
21 6 95 
29/95 
21 6 95 
31/95 
Smt Mehrun Nishan widow v. 
Dr Abdul Majid 
Smt Mehrun Nishan v. Mohd Sabir 
Smt Durveshi w/o Mohd. Usman and 
other % Mohd. Alam Beg 
Amina \ Meraj Khan 
Smt Islam v. Amiruddin 
Smt Meraj Fatima v. Bhutan 
Smt Naushaba v. Mohd. Yusuf Amin 
Mehar Hussain v. Subhana Khatoon 
Aisha \ Wali Mohd 
Mohd Mustafa v Angoori Shahi 
Smt Sitara Begum v. Muqeem Beg 
Sec. 125 Cr.P C 
do 
-do 
-do 
Sec.l28Cr PC 
Recovery of Maintenance 
- d o -
Sec 125 Cr P C 
Maintenance 
- d o -
-do 
Sec 126 Cr P C 
e.\ parte order 
Sec 125 Cr P C 
Maintenance 
[274] 
Extent and Nature of Matrimonial Litigation among {Muslims 
s. 
No. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
Date& 
C«sc No. 
21.6.95 
37/95 
21.6.95 
41/95 
21.6.95 
43/95 
21.6.95 
50/95 
24.6.95 
53/95 
12.9.95 
64/95 
12.9.95 
65/95 
12.9.95 
66/95 
12.9.95 
74/95 
12.9.95 
75/95 
12.9.95 
76/95 
12.9.95 
77/95 
12.9.95 
92/95 
12.9.95 
94/95 
12.9.95 
95/95 
12.9.95 
103/95 
12.9.95 
^«««<^ 
Name of Muslim Cases 
Smt. Shahnaz Begum v. Mohd. Shahid 
All Khan 
Smt. Uzma Usmani v. Sufiyan 
Smt. Sufiya Begum v. Sufiyan 
Wasim Fatima v. Mohd. Farooq 
Zubina Begum v. Zafaruddin 
Sabiha Sultana v. Qasim Ali and 
others 
Mehar Banc v. Muqeem Ahmad 
Smt. Seema v. Qiyamuddin 
Smt. Rabiya v. Shamim Khan 
Smt. Ranjun v. Faqir Khan Contractor 
Smt. Begum Shamim v. Mohd. Iqbal 
Smt. Begum Shamim v. Mukhtar Khan 
Smt. Hafizun Nishan v Mohd. Shakir 
Ali Khan 
Golo V. Mehboob 
Haseen Fatima v. Zahir Ali 
Smt. Sajuman Nishan v. Mohd. Nihal 
Zubaida Khatoon v. Mohd. Nasir Aiam 
Subject Matter 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
- d o -
- d o -
- do-
Sec. 128 Cr.P.C. 
Recovery of Maintenance 
Sec. 125 Cr. PC. 
Maintenance 
- d o -
- d o -
- d o -
- d o -
Sec. 128 Cr.P.C. 
Recovery of Maintenance 
Sec. 125 Cr. PC. 
Maintenance 
Sec. 128 Cr.P.C. 
Recovery of Maintenance 
Sec. 125 Cr. PC. 
Maintenance 
Sec. 128 Cr.P.C. 
Recovery of Maintenance 
Sec. 125 Cr. PC. 
Maintenance 
1275] 
Extent and Nature of Matrimonial Litigation among Muslims 
s. 
No. 
29. 
30. 
31. 
32. 
33. 
34. 
35. 
36. 
37. 
38. 
39. 
40. 
41. 
42. 
43. 
44. 
45. 
Case No. & 
Date 
12.9.95 
106/95 
12.9.95 
108/95 
12.9.95 
118/95 
22.9.95 
125/95 
9.12.95 
139/95 
9.12.95 
140/95 
18.12.95 
148/95 
19.12.95 
151/95 
22.12.95 
152/95 
23.12.95 
159/95 
23.12.95 
167/95 
23.12.95 
176/95 
23.12.95 
179/95 
23.12.95 
181/95 
23.12.95 
182/95 
23.12.95 
183/95 
23.12.95 
195/95 
Name of Muslim Cases 
Mariyam v. Ali Dhadi 
Sameena v. Allah Noor 
Smt. Shahnaz Begum v. Mansoor 
Raziya Khan v. Bilal Ahmad 
Tarannum Jamal v. Athar Iqbal 
Jamila Begum v. Shakeel Ahmad 
Aranoon v. Qammaruddin 
Smt. Bano v. Rafeeq 
Mehar Bano v. Nasim Ahmad 
Smt. Zahida Begum v. Mohd. Javed 
Naseem Shagufta v. Zameerul Islam 
Sabita Khatoon v. Shakir Hussain 
Smt. Shamim v. Saleem Khan 
Smt. Shabnam Begum v. Sadiq Ali 
Smt. Anjum Ara v. Qamar Mohd. 
Smt Rabiya v. Altaf Ali 
Smt. Faroza Khanam v. Amiruddin 
Siddiqui 
Subject Matter 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
Sec. 125 Cr. P.C. 
Maintenance 
- d o -
- d o -
- d o -
- d o -
- d o -
Sec. 127 Cr. P.C. 
Enhancement of Maintenance 
Sec. 125 Cr. P C . 
Maintenance 
Sec. 128 Cr.P.C. 
Recovery of Maintenance 
Sec. 125 Cr. P.C. 
Maintenance 
Sec. 125 Cr. P C . 
Maintenance 
Sec. 125 Cr. P C . 
Maintenance 
Sec. 125 Cr. PC. 
Maintenance 
- d o -
- d o -
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No. 
Case No. & 
Date 
Name of Muslim Cases Subject Matter 
46. 
47. 
48. 
49. 
50. 
51. 
52. 
53. 
8. 
9. 
23.12.95 
196/95 
23.12.95 
197/95 
23.12.95 
199/95 
23.12.95 
204/95 
23.12.95 
266/95 
23.12.95 
269/95 
23.12.95 
275/95 
23.12.95 
280/95 
5.1.96 
4/96 
15.1.96 
10/96 
27.1.96 
14/96 
31.1.96 
16/96 
2.2.96 
19/96 
15.2.96 
23/96 
27.2.96 
26/96 
16.3.96 
30/96 
19.3.96 
32/96 
Smt. Nasrin v. Sabir 
Smt. Mehruna Begum v. Zakir 
Smt. Sadhna Praveen v. Zahir 
Smt. Mussarat Jahan v. Mohd. Husain 
Smt. Sameena v. Lai Mohd. 
Shama Parveen v. Zahid 
Rehana Bano v. Nasir Ahmad 
Smt. Arfooo Begum v. Mehdi Khan 
Shabnam Begum v. Sameeuddin 
Aisha V. Naziruddin 
Shahecn v. Mustafa 
Aneesa Begum v. Gulsher 
Smt. Fatima v. Lalu 
Fasihun Nishan v. Jai Hind Sharma 
Smt. Saeeda Khatoon v. Rashid Khan 
Smt. Nasreen v. Asghar Ali 
Shakeela Khatoon v. Shakir Hussain 
Sec. 125 Cr.P.C. 
Maintenance 
Sec. 125 Cr. PC. 
Mainenance 
- d o -
Sec. 128 Cr.P.C. 
Recovery of Maintenance 
Sec. 125 Cr. PC. 
Maintenance 
- d o -
-do 
Sec. 128 Cr.P.C. 
Recover>' of Maintenance 
Sec. 125 Cr. P.C. 
Maintenance 
- d o -
Sec. 128 Cr.P.C. 
Recovcr>' of Maintenance 
Sec. 125 Cr. PC. 
Maintenance 
- d o -
do 
do 
do-
Sec. 128 Cr.P.C. 
Recover>' of Maintenance 
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s. 
No. 
Case No. & 
Date 
Name of Muslim Cases Subject Matter 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
19.3.96 
33/96 
21.3.96 
33/96 
25.3.96 
35/96 
20.5.96 
44/96 
14.6.96 
58/96 
25.7.96 
75/96 
17.8.96 
85/96 
20.8.96 
90/96 
10.10.96 
104/96 
23.10.96 
108/96 
23.10.96 
109/96 
28.10.96 
110/96 
17.11.96 
112/96 
19.11.96 
119/96 
26.11.96 
122/96 
23.12.96 
130/96 
Smt. Angoori v. Majeed 
Smt. Zubaida Khatoon v. Nasir Alam 
Sumaila v. Akhtar Ali 
Farzana Begum v. Mohd. Mannan 
Smt. Praveen v. Liyaqat Ali 
Shahnaz v. Munne 
Smt. Raziya Begum v. Kalimuddin 
Rehana Begum v. Mehmood 
Parveen v. Avub 
Amna v. Islam 
Mehboob v. Smt. Gole 
Nafeesa Begum v. Chaman 
Parveen Begum v. Alauddin 
Smt. Irfana v. Mehdi 
Alimuddin v. Raziya Begum 
Smt. Safiya Begum v. Sherfuddin 
Sec. 125 Cr. P.C. 
Maintenance 
Sec. 128 Cr. PC. 
Recovery of Maintenance 
Sec. 125 Cr. PC. 
Maintenance 
- d o -
-do 
do 
do 
Sec. 125 Cr. PC. 
Maintenance 
- d o -
d o -
Sec. 126 Cr. P.C. 
Maintenance 
Sec. 125 Cr. PC. 
Maintenance 
- d o -
Sec. 128 Cr. PC. 
Maintenance 
Sec. 126 Cr. PC. 
Maintenance 
Sec. 125 Cr. PC. 
Maintenance 
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Table - VIII 
Cases in the Court of Add. Civil Judge II, Aligarh 
Year 
1995 
1996 
Total No. 
of Cases 
250 
139 
No. of Cases Relating 
to Muslims 
113 
39 
Matrimonial Cases 
of Muslims 
113 
39 
Table - IX 
Details about the Muslim Cases in the Court of 
Add. Civil Judge II, Aligarh 
s. 
No. 
1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 
10. 
11. 
Date& 
Case No. 
3.1.95 
1/95 
3.1.95 
3/95 
4.1.95 
16/95 
5.1.95 
18/95 
5.1.95 
19/95 
5.1.95 
21/95 
5.1.95 
22/95 
5.1.95 
28/95 
5.1.95 
30/95 
6.1.95 
39/95 
6.1.95 
40/95 
Name of Muslim Cases 
Noor Jahan v. Alauddin 
Imarana v. Gulsher 
Rukhsana v. Shaukat 
Meraj Bano v. Nizam 
Bilquees v. Mehdi Hasan 
Shamim Bano v. Zakir 
Zarina v. Aas Mohd. 
Qamar Ara v. Mohd. Shakeel 
Nazreen v. Iqbal Hussain 
Naseem Akhtar v. Meharban 
Shakeela v. Bhure Khan 
Subject Matter 
Sec. 128 Cr.P.C. 
Recovery of Maintenance 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
- d o -
Sec. 128 Cr.P.C. 
Recover^' of Maintenance 
Section 125 Cr.P.C. 
Maintenance 
- d o -
- d o -
- d o -
- d o -
Sec. 125 Cr.P.C. 
Maintenance 
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No. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
Date& 
Case No. 
6.1.95 
44/95 
6.1.95 
45/95 
6.1.95 
46/95 
6.1.95 
52/95 
7.1.95 
57/95 
7.1.95 
58/95 
7.1.95 
61/95 
7.1.95 
62/95 
7.1.95 
65/95 
7.1.95 
66/95 
8.1.95 
68/95 
9.1.95 
72/95 
9.1.95 
76/95 
9.1.95 
77/95 
9.1.95 
78/95 
10.1.95 
84/99 
10.1.95 
92/95 
Name of Muslim Cases 
Dilshad Begum v. Jannisar Khan 
Anjuman Ara v. Ghausul Amin 
Amtui Rani v. Mohd. Akhtar 
Haseena v. Basheer 
Shaheen v. Ameer Mohd. 
Khursheed Jahan v. Qiyamuddin 
Malka v. Shahjahan 
Bismillah v. Nasir 
Mehrun Nishan v. Sagheer Khan 
Shababa Begum v. Vakeel Ahmad 
Nasreen v. Mohd. Umar 
Madina v. Anees 
Saira v. Anees 
Mohd. Anees v. Saira Begum 
Nazma Tahir v. Tahir 
Munni v. Farooq 
Chand Tara v. Ummat Ali 
Subject Matter 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
- d o -
- d o -
- d o -
- d o -
- d o -
- d o -
- d o -
Sec. 128 Cr.P.C. 
Recover^' of Maintenance 
Sec. 125 Cr.P.C. 
Maintenance 
Sec. 128 Cr.P.C. 
Recover*' of Maintenance 
- d o -
Sec. 126 Cr.P.C. 
e.\ parte order 
Sec. 125 Cr.P.C. 
Maintenance 
Sec. 128 Cr.P.C. 
Recovers' of Maintenance 
Sec. 125 Cr.P.C. 
Maintenance 
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s. 
No. 
Date& 
Case No. 
Name of Muslim Cases Subject Matter 
29. 
30. 
31. 
32. 
33. 
34. 
35. 
36. 
37. 
38. 
39. 
40. 
41. 
42. 
43. 
44. 
45. 
10.1.95 
95/95 
10.1.95 
96/95 
11.1.95 
101/95 
12.1.95 
113/95 
13.1.95 
134/95 
13.1.95 
135/95 
16.1.95 
143/95 
16.1.95 
144/95 
17.1.95 
149/95 
17.1.95 
158/95 
18.1.95 
165/95 
18.1.95 
167/95 
18.1.95 
169/95 
19.1.95 
178/95 
19.1.95 
179/95 
19.1.95 
181/95 
19.1.95 
182/95 
Hashmat Shamim v. Chhote Khan 
Jahanara Begum v. Nabi Mohd. 
Tasleem v. Nawab 
Shahnaz Begum v. Mohd. Haneef 
Shamim Fatima v. Kausar Ali 
Shainima v. Shaukat Ali 
Anisan v. Nafees Ahmad 
Aqila v. Badshah 
Farzana v. Mehdi Hasan 
Khalida Begum v. Guizar 
Akhtari Begum v. Nasir Ahmad 
Gulistan v. Leyaqat 
Khursheed Begum v. Ashfaq Ali 
Rani v. Haroon Mohd. 
Fahmeeda v. Mohd. Arif 
Parveen Begum v. Shareef 
Dilshad v. Akhtari Begum 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
do 
do-
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
Sec. 128 Cr.P.C. 
Recovery of Maintenance 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
-do 
-do 
Sec. 128 Cr.P.C. 
Recovery of Maintenance 
Sec. 125 Cr. PC. 
Maintenance 
Sec. 128 Cr.P.C. 
Recovery of Maintenance 
Sec. 125 Cr. PC. 
Miantenance 
Sec. 128 Cr.P.C. 
Recovery of Maintenance 
Sec. 126 Cr.P.C. 
ex parte order 
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S. 
No. 
Date & 
Case No. 
Name of Muslim Cases Subject Matter 
46 
47 
48 
49 
50 
51 
52 
53 
54 
35 
56 
57 
58 
59 
60 
61 
62 
19 1 95 
183/95 
20 1 95 
189/95 
20 1 95 
191/95 
20 1 95 
192/95 
20 1 95 
199/95 
22 1 95 
201/95 
22 1 95 
204/95 
23 1 95 
205/95 
23 1 95 
207/95 
24 1 95 
214/95 
24 1 95 
217/95 
24 1 95 
218/95 
24 1 95 
219/95 
25 1 95 
221/95 
25 1 95 
222/95 
25 1 95 
226/95 
25 1 95 
227/95 
Akhtari Begum v. Dilshad 
Shahnaz Begum v. M. Afroz 
Farzana \ Raza Ahmad 
Sameena \ Kafeei 
Sitara v Zafar Alam 
Mehrun Nishan v Akhtar 
Hasan Bano v. Kalbe Sadiq 
Bushra \ Shabbir 
Gulistan \ Irfan 
Shahnaz \ Anees 
Yaseen \ Afzal 
Zahira Beeum v Yaseen Khan 
Anaro Begum v Mohd Rafiq 
Meena v Aslam 
Afsana % Saeed Khan 
Shabeena \ Mohd Mateen 
Zahida Begum v Chaman 
Sec. 128 Or P C 
Recovery of Maintenance 
- d o -
Scc 125 Cr P C 
Maintenance 
- d o -
-do 
-do 
- d o -
- do-
do 
-do 
do-
do-
-do 
Sec 128CrPC 
Recovery of Maintenance 
Sec 125 Cr P C 
Maintenance 
Sec 128CrPC 
Recover*' of Maintenance 
Sec 125 Cr P C 
Mantenancc 
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S. 
No. 
Date& 
Case No. 
Name of Muslim Cases Subject Matter 
63. 
64. 
65. 
66. 
67. 
68. 
69. 
70. 
71, 
72. 
73. 
74. 
75. 
76. 
77. 
78. 
79. 
25.1.95 
231/95 
25.1.95 
237/95 
25.1.95 
239/95 
25.1.95 
240/95 
25.1.95 
244/95 
27.1.95 
248/95 
16.2.95 
269/95 
16.2.95 
280/95 
16.2.95 
283/95 
16.2.95 
284/95 
16.2.95 
286/95 
16.2.95 
289/95 
1.3.95 
291,'95 
24.3.95 
295/95 
30.3.95 
299/95 
4.4.95 
302/95 
5.4.95 
304/95 
Parveen v. Naseem 
Fool Banc v. Rais 
Shagufta v. Noor Ilahi 
Naseem v. Sharafat Alt 
Rehana v. Tasleem 
Gulshan Bano v. Waheed Khan 
Tabassum v. Mohd. Irfan 
Neelofar v. Ashiq Majeed 
Nasreen v. Abdul Aziz 
Alauddin v. Noor Jahan 
Naseem Mohd. v. Jahanara 
Afsana Begum v. Shafeeq 
Noor Jahan Begum v. Mohd. Shabbir 
Tasleem v. Nawab Shaflq 
Naseema Fegum v. Mohd. Alam 
Sajida Parveen v. Anees 
Jamila Khatoon v. Mohd. Ali 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
Sec. 128 Cr.P.C. 
Recover)' of Maintenance 
Sec. 125 Cr. PC. 
Maintenance 
- d o -
- d o -
-do 
do 
do-
Sec. 126 Cr. PC. 
e.\ parte order 
- d o -
Sec. 125 Cr. PC. 
Maintenance 
- do -
Sec. 128 Cr.P.C. 
Recovcr\' of Maintenance 
Sec. 125 Cr. P.C. 
Maintenance 
u/s 3 MWP Act 1986 
Sec. 125 Cr. PC. 
Maintenance 
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S. 
No. 
Date& 
Case No. 
Name of Muslim Cases Subject Matter 
80. 
81. 
82. 
83. 
84. 
85. 
86. 
87. 
88. 
89. 
90. 
91. 
92. 
9.1. 
94. 
95. 
96. 
12.4.95 
305/95 
18.4.95 
308/95 
18.4.95 
309/95 
18.4.95 
310/95 
1.5.95 
317/95 
1.6.95 
318/95 
12.6.95 
320/95 
19.6.95 
328/95 
26.6.95 
331/95 
3.7.95 
335/95 
7.7.95 
338/95 
12.7.95 
342/95 
12.4.95 
346/95 
21.7.95 
350/95 
2.8.95 
358/95 
24.8.95 
366/95 
28.8.95 
368/95 
Akhtari Begum v. Dilshad 
Parvcen v. Naseem 
Aneesa Begum v. Rais Ahmad 
Meena Khatoon v. Akhtar Ali 
Nasreen v. Iqbal Hussain 
Zahira Begum v. Shaaban 
Tufail Fatima v. Sved Rabat Hussain 
Jameela Banc v. Abdul Sharif 
Shakeela Banc v. Shahid 
Rukhsana Parveen v. Mushtaq 
Madeena v. Anees 
Najbun Nishan v. Mohd. Ali 
Shamim Fatima v. Kausar Ali 
Saira Banc v. Mohd. Farooq 
Zahida Begum v. Mohd. Wali 
Bhuri Begum v. Babu Khan 
Hasan Bano v. Kalbe Sadiq 
u/s 3 MWP Act 1986 
u/s3 M.W.P. Act 1986 
do 
Sec. 125 Cr. PC. 
Maintenance 
Sec. 128 Cr.P.C. 
Recovery' of Maintenance 
Sec. 125 Cr. PC. 
Maintenance 
- d o -
do 
-do 
do 
- d o -
do 
Sec. 125 Cr. PC. 
Maintenance 
- d o -
- d o -
-do 
- d o -
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No, 
97. 
98. 
99. 
100. 
101. 
102. 
103. 
104. 
105. 
106. 
107. 
108. 
109. 
110. 
111. 
112. 
113. 
Date& 
Case No. 
20.9.95 
382/95 
27.9.95 
384/95 
27.9.95 
385/95 
28.9.95 
386/95 
29.9.95 
399/95 
9.10.95 
396/95 
27.10.95 
400/95 
28.10.95 
401/95 
31.10.95 
404/95 
31.10.95 
405/95 
8.11.95 
407/95 
20.11.95 
408/95 
22.11.95 
414/95 
2.12.95 
418/95 
4.12.95 
420/95 
11.12.95 
424/95 
13.12.95 
425/95 
Name of Muslim Cases 
Fasihun v. Rizwan Ahmad 
Musharraf Jahan v. Shah Nawaz 
Kashana Malka v. Rashid 
Alauddin v. Noorjahan 
Shabeena Begum v. Liyaqat Ali 
Seema v. Mohd. Arif 
Anaro v. Shakir 
Noor Jahan v. Alauddin 
Fahmeeda Mahelaka v Arif 
Roshan Jahan v. Jan Mohd. 
Shah Jahan v. Iqbal 
Shabana v Atharuddin 
Zaitoon v. Rashid Khan 
Shah Jahan v. Alauddin 
Nazma Begum v. Dilshad Khan 
Mursaleen Begum v. Masroor Ahmad 
Shahla Begum v. Mohd. lliyas 
Subject Matter 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
- d o -
- d o -
- d o -
- d o -
- d o -
- d o -
- d o -
- d o -
- d o -
- d o -
- d o -
u/s3 M.W.P. Act 1986 
Sec. 125 Cr. P C . 
Maintenance 
- d o -
- d o -
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s. 
No. 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
n 
14 
15 
16 
17 
Date& 
Case No. 
8 1 96 
3/96 
31 1 96 
10/96 
23 2 96 
15/96 
16 3 96 
21/96 
16 3 96 
24/96 
18 3 96 
25/96 
19 3 96 
28/96 
25 3 96 
31/96 
11 4 96 
39/96 
16 4 96 
40/96 
22 5 96 
51/96 
23.5 96 
52/96 
23 5 96 
53/96 
30 5 96 
55/96 
17 6 96 
64/96 
18 6 96 
68/96 
21 6 96 
69/96 
Name of Muslim Cases 
Naseem v. Mehfooz 
Afsana v. Chaman 
Rashida Khanam v. Nasir Khan 
Noor Ilahi v. Shagufta Begum 
Anna Beg v. Yameen 
Sanno Begum v Bhoora 
Nazma Begum v. 2Iaheer Ahmad 
Zubaida Begum v. SadaqatuUah 
Nasim Fatima \ Kausar Ah 
Hasan Banc \ Yaseen 
Naseem Begum v. Nawab 
Badshah v. Smi Aneesa Begum 
Z Jamalo Begum v. S. Zeeshan Ahmad 
Mehfooz Khan N Naseem 
Sabiha Tabbassum v. Jawed Mohsin 
Smt Imrana > Gulsher 
Shahana Begum v Muqbool Ahmad 
Subject Matter 
Sec. 125 Cr.P.C 
Maintenance 
- d o -
- d o -
Sec 1 2 6 C r P C 
ex parte order 
- d o -
Sec 125 Cr.P C 
Maintenance 
- d o -
- d o -
Sec 128 Or P C 
Reco\er> of Maintenance 
Sec 125 Cr P C 
Maintenance 
- d o -
Sec 1 2 6 C r P C 
ex parte order 
Sec 125 Cr P C 
Maintenance 
Sec 126 Cr P C 
e\ parte order 
Sec 1 2 5 C r P C 
Maintenance 
u/s3 M W P Act 1986 
Sec 125 Cr P C 
Maintenance 
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No. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
29. 
30. 
31. 
32. 
33. 
34. 
Date& 
Case No. 
27.3.96 
72/96 
27.6.96 
73/96 
1.7.96 
74/96 
2.7.96 
77/96 
3.7.96 
78/96 
8.7.96 
82/96 
11.7.96 
84/96 
17.7.96 
88/96 
30.7.96 
93/96 
6.8.96 
97/96 
12.8.96 
31.8.96 
106/96 
10.9.96 
110/96 
24.9.96 
115/96 
14.10.96 
119/96 
24.10.96 
124/96 
1.11.96 
127/96 
Name of Muslim Cases 
Smt. Rukhsana v. Chhotte Khan 
Mushier Begum v. Akhtar 
Deeba Begum v. Shabbir Ahmad 
Masroor v. Smt. Mursaleen Begum 
Smt. Naseema v. Mehfooz Aii 
Smt. Salma Begum v. Gulzar Ahmad 
Smt. Nazrin Begum v. Sarfraz 
Noor Ilahi v. Smt. Shagufta Begum 
Smt. Shamim v. Aneesuddin 
Meena v. Yaqub 
Afsana v. Zahid Khan 
Smt. Nasinin v. Abdul Waheed 
Jameela Begum v. Aii Mohammad 
Manisha Begum v. Aii Sher 
Smt. Shahana v. Salim 
Smt. Mubina v. Shamshad 
Smt. Mubeena v. Shakeel Khan 
Subject Matter 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
- d o -
Sec. 126 Cr.P.C. 
e\ parte order 
Sec. 128 Cr.P.C. 
Recovcr>' of Maintenance 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
Sec. 126 Cr.P.C. 
e.\ parte order 
Sec. 125 Cr.P.C. 
Maintenance 
u/s3 MWP Act 1986 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
- d o -
- d o -
- d o -
- d o -
- d o -
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No. 
35. 
36. 
37. 
38. 
39. 
Date& 
Case No. 
6.11.96 
129/96 
8.11.96 
130/96 
8.11.96 
131/96 
23.11.96 
134/96 
24.12.96 
139/96 
Name of Muslim Cases 
Smt. Nagina v. Sulaiman 
Shahzadi v. Shahid 
Saleeman v. Shariful Imam 
Smt. Mursalin v. Masroor 
Wahtda Begum v. Sagir Ahmad 
Subject Matter 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
- d o -
Sec. 128 Cr.P.C. 
Recovery of Maintenance 
Sec. 125 Cr.P.C. 
Maintenance 
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Table - X 
Cases in the Court of Civil Judge Koil (J.D.), Aligarh 
Year 
1995 
1996 
Total No. 
of Cases 
957 
935 
No. of Cases Relating 
to Muslims 
146 
199 
Matrimonial Cases 
of Muslims 
28 
27 
Table - XI 
Details about the Muslim Cases in the Court of 
Civil Judge Koil (J.D.), Aligarh 
s. 
No. 
1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 
10. 
11. 
Date & 
Case No. 
711/95 
16/95 
7.2.95 
77/95 
21.3.95 
136/95 
5.4.95 
176/95 
17.4.95 
190/95 
4.7.95 
325/95 
12.7.95 
349/95 
25.7.95 
402/95 
25.7.95 
403/95 
28.7.95 
422/95 
17.8.95 
450/95 
Name of Muslim Cases 
Sri Insad Ali v. Smt. Nagma Begum 
Smt. Anjum v. Shamim 
Jareeb Ahmad v. Rukhsana Begum 
Mohd. Shakir v. Smt. Nafees Begum 
Anwar v. Smt. Ranjana Par\'een 
Nadeem Ahmad Khan v. Smt. Ayesha 
Naimuddin v. Sabira Parveen 
Dilshad v. Smt. Farzana Begum 
Feroz Ahmad v. Shahnaz Parveen 
Smt. Bilqees Begum v. Mohd. Iqbal 
Smt. Farzana Begum v. Dilshad 
Subject Matter 
Restitution of 
Conjugal Rights 
Divorce 
Restitution of 
Conjugal Rights 
- d o -
- d o -
Divorce 
Restitution of 
Conjugal Rights 
- d o -
- d o -
Dissolution of Marriage 
Decree of Divorce 
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No. 
DateA 
Case No. 
Name of Muslim Cases Subject Matter 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
IS. 
24. 
25. 
26. 
27. 
28. 
23.8.95 
456/95 
30.8.95 
470/95 
15.9.95 
504/95 
18.9.95 
510/95 
19.9.95 
514/95 
21.9.95 
525/95 
26.9.95 
537/95 
6.10.95 
563/95 
11.10.95 
585/95 
17.10.95 
608/95 
19.10.95 
618/95 
19.10.95 
619/95 
20.5.95 
625/95 
2.11.95 
659/95 
15.11.95 
678/95 
15.11.95 
679/95 
21.11.95 
685/95 
Safir Ahmad v. Smt. Sabiha Sultana 
Abdul Jabbar v. Najma 
Nanhe Khan v. Smt. Rukhsana 
Iqledar Ullah Khan v. Almas Fatima 
Km. Rubena Parveen v. Mohd. Sagir 
Munib V. Smt. Hasina 
Irshad Ali v. Afroz Bano 
Mohd. Arif V. Smt. Seema 
Sri Mussarat Khan v. Smt. Rabiya 
Rubeena Parveen \ . Abdul Samad 
Mohd. llyas v. Shahana Begum 
Suhail Ahmad Beg v. Afrin Ahmad 
Intezar Ali v. Kishwar Jahan 
Ashikar Ali v. Sameena Bano 
Jamila v. Rivazuddin 
Shamshad v. Smt. Firoz 
Athar Iqbai v. Mrs. Tarranum 
Restitution of 
Conjugal Rights 
- d o -
do 
do 
Declaration that the 
Plaintiff is not the 
wife of defendant 
Restitution of 
Conjugal Rights 
- d o -
do 
-do 
Divorce 
d o -
Restitution of 
Conjugal Rights 
- d o -
- d o -
Divorce 
Restitution of 
Conjugal Rights 
- d o -
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No. 
D«te& 
Case No. 
Name of Muslim Cases Subject Matter 
2. 
7. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
16.1.96 
41/96 
16.1.96 
42/96 
17.1.96 
45/96 
22.3.96 
133/96 
22.3.96 
134/96 
4.4.96 
170/96 
17.4.96 
176/96 
2.5.96 
198/96 
21.5.96 
200/96 
21.5.96 
230/96 
31.5.96 
277/96 
3.7.96 
299/96 
8.7.96 
314/96 
9.7.96 
320/96 
10.7.96 
325/96 
26.7.96 
373/96 
19.8.96 
409/96 
Mehfooz Khan v. Smt. Nagina 
Zivauddin v. Smt. Tasleema 
Mohd. Ali V. Smt. Farhat Jahan 
Rashid Khan v. smt. Taiyabba 
Smt. Saishta Hasan v. Mohd. Hasan 
Abdul Hamid v. Smt. Anis 
Safl Mohd. v. Sehar Bano 
Noor Jahan v. Nanhe 
Smt. Shabina Akhtar v. Ameer Ali 
Smt. Parveen Banc v. Moqeem 
Yameen Khan v. Zaheena Begum 
Smt. Gulshan v. Nivamat 
Nivamat v. Gulshan 
Afroz V. Shahana Begum 
Mohd. Farooq v. Smt. Chaman 
Sri Mohd. Ikram v. Smt. Shakeela 
Smt. Noor Bahar v. Masson Khan 
Restitution of 
Conjugal Rights 
- d o -
Restitution of 
Conjugal Rights 
- d o -
Divorce 
Restitution of 
Conjugal Rights 
- d o -
Divorce 
do 
do-
Restitution of 
Conjugal Rights 
Divorce 
Restitution of 
Conjugal Rights 
- d o -
-do 
-do 
Dissolution 
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No. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
Date& 
Case No. 
22.8.96 
434/96 
11.10.96 
495/96 
14.11.96 
582/96 
16.11.96 
583/96 
16.11.96 
584/96 
19.11.96 
587/96 
28.11.96 
611/96 
28.11.96 
612/96 
11.12.96 
631/96 
23.12.96 
675/96 
Name of Muslim Cases 
Dr. Atiq Ahmad Khan v. Smt. Seema 
Naushe Khan v. Smt. Naseem 
Nematullah Khan v. Sajida Khan 
Zakir Hussain v. Smt. Mubina 
Shakeei Ahmad v. Smt. Zahida Begum 
Smt. Mumtaz v. Akhtar 
Lubna Khan v. Mairajul Haque 
Mohd. Owais v. Farzana 
Nadeem Arshad v. Farah Hussain 
Nasiruddin v. Smt. Rehana 
Subject Matter 
Restitution of 
Conjugal Rights 
- d o -
- d o -
- d o -
- d o -
Divorce 
- d o -
- d o -
- d o -
- d o -
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Table - XII 
Cases in the Court of C.J.M., Aligarh 
Year 
1995 
1996 
Total No. 
4371 
4500 
No. of Cases Relating 
to Muslims 
14 
42 
Matrimonial Cases 
of Muslims 
14 
42 
Table - XIII 
Details about the Muslim Cases in the Court of 
C.J.M., Aligarh 
s. 
No. 
1. 
2. 
3. 
4. 
5 
6. 
7. 
8. 
9, 
10. 
11. 
Date& 
Case No. 
21.2.95 
453/95 
25.2.95 
464/95 
7.3.95 
559/95 
9.3.95 
564/95 
9.3.95 
566/95 
15.5.95 
946/95 
27.5.95 
1091/95 
10.7.95 
1092/95 
30.7.95 
2102/95 
29.9.95 
3761/95 
27.11.95 
4314/95 
Name of Muslim Cases 
State V. Kasim & Others 
Slate V. Nizam & Others 
State V. Tahir & Others 
State V. Mohd. Anis Ali Khan 
State V. Majeed Khan & Others 
State V. Abdul Rashid 
State V. Ashiq & Others 
State V. Azad & Others 
Saeed Khan v. Jamal Ahmad 
Nafcesa Begum v. Shakeel Ahmad 
Smt. Seema v. Mohd. Asif Ali 
Subject Matter 
498AI.P.C. 
498A/304B l.P.C. 
498A/304B l.P.C. 3/4DP Act 
498A IPC 3/4 DP Act 
498A/304B IPC 
498A IPC 3/4 DP Act 
498A IPC 3/4 DP Act 
498A/304B IPC 
498A/323/504/506 IPC 
498A IPC 
498A IPC 3/4 DP Act 
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S. 
No. 
Date& 
Case No. 
Name of Muslim Cases Subject Matter 
12. 
13. 
14. 
3. 
8. 
10. 
II . 
12. 
13. 
14. 
29.11.95 
4315/95 
19.12.95 
4487/95 
23.12.95 
4553/95 
4.1.96 
55/96 
11.1.96 
56/96 
24.1.96 
169/96 
6.2.96 
342/96 
19.2.96 
375/96 
19.2.96 
376/96 
19.2.96 
378/96 
19.2.96 
379/96 
22.2.96 
392/96 
29.2.96 
619/96 
14.3.96 
627/96 
14.3.96 
628/96 
15.3.96 
663/96 
26.3.96 
1008/96 
Shaishta v. Mohd. Nasir & Others 
State V. Dilshad and Others 
State V. Mustakim & Others 
Faivaz Khan v. Idrisa 
Sayeeda Begum v. Ashiq 
Smt. Nazma Begum 
Smt. Ameena v. Meraj Khan 
Mehfooz Ali v. Islam Nabi 
Bilkis V. Habibur Rahim 
State V. Mehfooz Khan 
State V. Mumtaz 
Shabnam v. Sajid Ali 
State V. Azad and Others 
Smt. Taivaba Khan v. Rashid Khan 
Smt. Nasrin v. Asghar 
Stale V. Nannhe Khan and Others 
State V. Mohd. and Others 
498A IPC 
498A1PC 3/4DPAct 
498A/323/405/406 IPC 
498A/406 IPC 
498A IPC 3/4 D Act 
498A IPC 3/4 DP Act 
Return of Dowr>' 
498A IPC 3/4 DP Act 
49&A IPC 3/4 DP Act 
498A IPC 3/4 DP Act 
498A IPC 3/4 DP Act 
498A IPC 3/4 DP Act 
498AIPC 3/4 DP Act 
do 
do 
do 
do 
do 
[294] 
Extent and Nature of Matrimonial Litigation among Muslims 
s. 
No. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
29. 
30. 
31. 
D»tc& 
Case No. 
26.3.96 
1064/96 
18.4.96 
1163/96 
26.4.96 
1179/96 
24.5.96 
1431/96 
28.5.96 
1646/96 
1.6.96 
1911/96 
20.6.96 
2187/96 
20.6.96 
2217/96 
2.7.96 
2326/96 
5.7.96 
2390/96 
18.7.96 
2528/96 
22.7.96 
2542/96 
8.8.96 
2842/96 
8.8.96 
2848/96 
12.8.96 
2894/96 
3.9.96 
3.11.96 
12.9.96 
3230/96 
Name of Muslim Caaea 
State V. Chhutan and Others 
State V. Sharif and Others 
Sameena Begum v. Faizuddin 
1179/96 
State V. Kaneez Begum & Others 
Smt. Rukaiya Begum v. Mustakim 
Khan & Others 
Asif Jahan v. Shamshad & Others 
State V. Sarfrazuddin Siddiqui 
and Others 
State V. Athar Iqbal 
Smt. Mustar Begum v. Akhtar 
and Others 
Smt. Shaishta v. Mazahir and Others 
Shahnaz v. Chhote & Others 
State V. Wasiyat Ali & Others 
State V. Shamshad & Others 
State V. Abad & Others 
State V. Mohd. Yaseen & Others 
Shahnaz Khan v. Taiyab 
Liyaqat Ali Khan v. Mubina 
Subject Matter 
498A IPC 3/4 DP Act 
- d o -
498A IPC 3/4 DP Act 
498A/304B IPC 
498A/420/406 IPC 
- d o -
498A IPC 3/4 DP Act 
498A/323 I P C . 
498A IPC 3/4 DP Act 
498A/313/3I5 I P C . 
323/504/506 I.P.C. 
3/4 DP Act 
498A/323 IPC 3/4 DP Act 
498A I P C . 3/4 DP Act 
498A IPC 3/4 DP Act 
498A/504/506 I P C . 
3/4 DP Act 
498A I P C . 3/4 DP Act 
498A/323/504/505/5()6 IPC 
3/4 DP Act 
498A IPC 3/4 DP Act 
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No. 
32. 
33. 
34. 
35. 
36. 
37. 
38. 
39. 
40. 
41. 
42. 
D»te& 
Case No. 
25.9.96 
3315/96 
26.9.96 
3414/96 
27.9.96 
3429/96 
27.9.96 
3430/96 
10.10.96 
3651/96 
16.10.96 
3651/96 
16.10.96 
3654/96 
17.10.96 
3664/96 
23.10.96 
3692/96 
25.10.96 
3816/96 
1.11.96 
3817/96 
Name of Muslim Cases 
Smt. Chand Tara v. Janabuddin 
State V. Nasir and Others 
State V. Babboo & Others 
State V. Mular Bundali 
State V. Rais 
State V. Bilal Ahmad 
State V. Smt. Mufeedun 
Smt. Tabbasum v. Rashid 
State V. Mohd. Nadeem Khan 
State V. Mohd. Naved 
State V. Shamim Khan 
Subject Matter 
498A/406/504/506/323 IPC 
3/4 DP Act 
498A/323/504/506 I.P.C. 
498A/304 I P C . 
3/4 DP Act 
498A IPC 3/4 DP Act 
498A/304B I P C . 
3/4 DP Act 
498A/323/504/506 I.P.C. 
3/4 DP Act 
498A/803 IPC 3/4 DP Act 
498A/323/506 I.P.C. 
498A I P C . 3/4 DP Act 
498A I P C . .3/4 DP Act 
498 A I P C . 3/4 DP Act 
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Table - XIV 
Cases in the Court of J.M. I Aligarh 
Year 
1995 
1996 
Total No. 
of Cases 
258 
259 
No. of Cases Relating 
to Muslims 
55 
95 
Matrimonial Cases 
of Muslims 
55 
95 
Table - XV 
Details about the Muslim Cases in the Court of 
J.M. I, Aligarh 
s. 
No. 
1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 
10. 
11. 
Date& 
Case No. 
19.1.95 
9/95 
1.2.95 
14/94 
7.2.95 
21/95 
9.2.95 
22/95 
9.2.95 
2.1/95 
20.3.95 
32/95 
24.3.95 
36/95 
30.3.95 
37/95 
30.3.95 
38/95 
30.3.95 
39/95 
3.4.95 
40/95 
Name of Muslim Caues 
Ishrat Jahan v. Iqbal Hussain 
Gulistan Parveen v. Kifayat 
Bailow V. Jafar 
Guddi V. Riaz 
Sitara Begum v. Buddhan Saifi 
Kausar Jahan v. Nasim-uz-Zatna 
Smt. Kahkashan v. Abdul Hakim 
Lubha Khan v. Mairajul Haque 
Nasrin v. Riyazuddin 
Nasreen v. Munna 
Noor Jahan v. Khursheed Alam 
Subject Matter 
128 Cr.P.C. 
Recovery of Maintenance 
- d o -
Sect. 125 Cr.P.C. 
Maintenance 
- d o -
- d o -
u/s3 M.W.P. Act. 1986 
- d o -
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
Sec. 126 Cr.P.C. 
E.\ parte order 
u/s3 M.W.P. Act 1986 
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No. 
12 
n 
14 
15 
16 
17 
18 
19 
20 
21 
22 
21 
24 
2-^  
26 
27 
28 
D»te& 
Case No. 
3 4 95 
41/95 
4 4 95 
42/95 
18 4 95 
45/95 
19 4 95 
47/95 
17 4 95 
49/95 
21 4 95 
50/95 
24 4 95 
51/95 
2 5 95 
52/95 
28 5 95 
60/95 
1 6 95 
14 6 95 
65/95 
20 6 95 
74/95 
28 6 95 
75/95 
13 7 95 
84/95 
25 7 95 
90/95 
31 7 95 
93/95 
19 8 95 
98/95 
Name of Muslim Cases 
Barkat Jahan \ Ishaq 
Munni Mahlaka v Mehdi Khan 
Afroz Banc \ Allah Mehar 
Smt Shagufta Begum v Mehfooz 
Firdos V Alim Khan 
Nasreen v Rais Ahmad 
Smt Mehnaz % Maroof Ahmad 
Smt Tabassum \ Tufail 
Smt Parv een Begum \ Shamshad 
Smt Surai\a Banc \ Haneef 
Sabra Begum \ Zarir Hussain 
Shagufta Begum \ Maqbool Hasan 
Meena v Asghar Ah 
Farhat Nishan \ Shaheen 
Mehrun Nishan \ Mukhtar 
Smt Raisa N Sabir 
Smt Shakeela \ Mohd Ikram 
Subject Matter 
Sec 1 2 5 C r P C 
Maintenance 
u/s3 M W P Act 1986 
Sec 1 2 5 C r P C 
Maintenance 
u/s3 M W P Act 1986 
Sec l 2 5 C r P C 
Maintenance 
- d o -
u/s 3 M W P Act 1986 
Sec 125 Cr P C 
Maintenance 
- d o -
- d o -
- d o -
- d o -
- d o -
- d o -
- d o -
- d o -
- d o -
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s. 
No. 
29. 
30. 
31. 
32. 
33. 
34. 
35. 
36. 
37. 
38. 
39. 
40. 
41. 
42. 
43. 
44. 
45. 
Case No. & 
Date 
22.8.95 
104/95 
24.8.95 
109/95 
29.8.95 
111/95 
1.9.95 
119/95 
7.9.95 
122/95 
11.9.95 
123/95 
25.9.95 
129/95 
30.9.95 
133/95 
30.9.95 
142/95 
30.9.95 
144/95 
30.9.95 
146/95 
11.10.95 
152/95 
12.10.95 
163/95 
13.10.95 
170/95 
16.10.95 
175/95 
18.10.95 
189/95 
18.10.95 
190/95 
Name of Muslim Cases 
Azizan v. Iqbal 
Sharifan v. Pappu 
Maqbool Hasan v. Shagufta Begum 
Ismat Jahan v. Kaliq Ahmad 
Smt. Zarina v. Abdul Waheed 
Kuilo Begum v. Abdul Karim 
Smt. Parveen v. Umar Mohd. 
Nazma Begum v. Chaman Ahmad 
Shahida Khatoon v. Shahid 
Shahida Khatoon v. Fateh Mohd. 
Smt. Aneesa v. Munna 
Khatoon Begum v. Mushtaq 
Smt. Jafri Begum v. Shamshad 
Smt. Kusar Jahan v. Ayub Khan 
Smt. Bilqis Begum v. Wahid Ali 
Jamila Begum v. Zainuddin 
Smt. Hajra Begum v. Noor Hasan 
Subject Matter 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
- d o -
- d o -
- d o -
- d o -
Sec. 128 Cr.P.C. 
Recoven' of Maintenance 
- d o -
Scc 125 Cr.P.C 
Maintenance 
Sec. 128 Cr.P.C. 
Rccover> of Maintenance 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
- d o -
u/s 3 M.W.P. Act 1986 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
- d o -
[299] 
Extent and Nature of Matrimonial Litigation among Muslims 
S. 
No, 
Date & 
Case No. 
46. 
47. 
48. 
49. 
50. 
51. 
52. 
53. 
54. 
55. 
2. 
6. 
19.10.95 
191/95 
20.10.95 
200/95 
27.10.95 
208/95 
27.10.95 
209/95 
1.11.95 
213/95 
1.11.95 
214/95 
1.11.95 
227/95 
1.11.95 
228/95 
14.1.95 
237/95 
18.12.95 
255/95 
2.1.96 
2/96 
15.1.96 
3/96 
25.1.96 
10/96 
29.1.96 
11/96 
6.2.96 
16/96 
13.2.96 
22/96 
22.2.96 
24/96 
Name of Muslim Cases 
Smt. Razia v. Kamil 
Smt. Firdos Begum v. Bahar Mian 
Nafeesa Begum v. Yusuf Khan 
Smt. Nazreen v. Javed 
Smt. Rahila Bano v. Arif Khan 
Bhoori v. Sabir Ali 
Anisa v. Mushtaq 
Jannat v. Muqeet 
Kishwar Jahan v. Shamim Ahmad 
Shahida Khatoon v. Mohd. Shahid 
Smt. Zahida Begum v. Hashmat Aii 
Smt. Razmi Begum v. Rashid 
Zainab v. Rivazuddin 
Khatoon Begum v. Mushtaq 
Nazma Begum v. Mohd. Umar 
Shakeela v. Qadir Ali 
Nasrin v. Latafat Ali 
Subject Matter 
d o -
- do -
do -
d o -
-do 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
do 
do 
- do 
-do 
do 
do -
u/s3 M.W.P. Act 1986 
-do 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
[300] 
Extent and Nature of Matrimonial Litigation among Muslims 
s. 
No. 
Date& 
C»»e No. 
Name of Muslim Cases Subject Matter 
8. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
17.4.96 
39/96 
20.6.96 
57/96 
1.7.96 
76/96 
17.7.96 
78/96 
16.8.96 
91/96 
21.8.96 
98/96 
21.8.96 
99/96 
2.9.95 
105/96 
6.9.96 
106/96 
11.9.96 
109/96 
13.9.96 
110/96 
26.9.96 
113/96 
16.10.96 
119/96 
2.11.96 
126/96 
2.11.96 
128/96 
2.11.96 
131/96 
2.11.96 
132/96 
Smt. Ansari Begum v. Dilsher Khan 
Shamim Begum v. Mohd. Iqbal 
Smt. Noor Banc v. Naushad 
Shahnaz v. Chhote 
Smt. Nihana v. Gulzar 
Parvcen v. Chand Khan 
Shabana v. Ameeruddin 
Anwari Begum v. Shakeei Ahmad 
Ameena Begum v. Shafiq Khan 
Ansar Begum v. Chaman 
Smt. Parveen Begumv. Raunaq Ali 
Smt. Mustakim v. Abid Ali 
Ameer Banc v. Liyaqat 
Hafeeza v. Raees 
Nasreen Shagufta v. Zameerul Islam 
Aneesa Begum v. Guisher 
Farzana v. Ghayas Mohd. 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
do 
do 
-do 
-do 
do 
do 
Sec. 125 Cr.P.C. 
Maintenance 
u/s3 MWP Act 1986 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
do 
u/s3 MWP Act. 1986 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
d o -
[301] 
Extent and Nature of Matrimonial Litigation among Muslims 
s. 
No. 
25. 
26. 
11. 
28. 
29. 
30. 
31. 
32. 
33. 
34. 
35. 
36. 
37. 
38. 
39. 
40. 
41. 
Date& 
Case No. 
2.11.96 
133/96 
2.11.96 
134/96 
2.11.96 
135/96 
2.11.96 
136/96 
2.11.96 
137/96 
2.11.96 
138/96 
4.11.96 
140/96 
4.11.96 
141/96 
5.11.96 
142/96 
5.11.96 
145/96 
5.11.96 
148/96 
5.11.96 
149/96 
5.11.96 
150/96 
6.11.96 
151/96 
6.11.96 
152/96 
6.11.96 
153/96 
6.11.96 
154/96 
Name of Muslim Cases 
Smt. Parveen Niyaz v. Niyaz Mohd. 
Smt. Shamim Begum v. Mohd. Iqbal 
Mussarat Jahan v. Mzaffar Hussain 
Tarannutn Jamal v. Athar Iqbal 
Smt. Khadeeja Begum v. Usman 
Smt. Mehar Nigar v. Shakeel Ahmad 
Rashida Amini v. Kr. Meraj Ahmad 
Dr. Salman Khursheed v. Afroz 
Smt. Sameena Begum v. Fuzluddin 
Kumari Uzma v. Chaman Ahmad 
Smt. Rukhsana v. Riyazuddin Malik 
Sabira Begum v. Zarar Hussain 
Sammu v. Saba Khan 
Shabnam v. Sajid 
Ameena v Meraj 
Smt. Nasreen v. Asghar Ali 
Smi. Naushaba v. Yaseen 
Subject Matter 
Sec. 128 Cr.P.C. 
Recover)- of Maintenance 
Sec. 125 Cr.P.C. 
Maintenance 
Sec. 128 Cr.P. 
Recovery of Maintenance 
Sec. 125 Cr.P.C. 
Maintenance 
Sec. 128 Cr.P.C. 
Recovery of Maintenance 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
u/s3 MWP Act 1986 
Sec. 125 Cr.P.C. 
Maintenance 
Sec. 127 Cr.P.C. 
Enhancement of Maintenance 
Sec. 125 Cr.P.C. 
Maintenance 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
- d o -
- d o -
- do -
- d o -
[302] 
Extent and Nature of Matrimonial Litigation among Muslims 
s. 
No. 
Date& 
Case No. 
Name of Muslim Cases Subject Matter 
42. 
43. 
44. 
45. 
46. 
47. 
48. 
49. 
50. 
51. 
52. 
53. 
54. 
55. 
56. 
57. 
58. 
6.11.96 
156/96 
6.11.96 
157/96 
6.11.96 
158/96 
6.11.96 
159/96 
6.11.96 
160/96 
6.11.96 
161/96 
6.11.96 
165/96 
6.11.96 
169/96 
6.11.96 
170/96 
14.11.96 
172/96 
14.11.96 
173/96 
14.11.96 
174/96 
21.11.96 
175/96 
21.11.96 
177/96 
21.11.96 
179/96 
21.11.96 
181/96 
21.11.96 
182/96 
Smt. Qaisar Jahan v. Jameel Khan 
Sahana Begum v. Anwar Ahmad 
Mehnin Nishan v. Dr. Abdul Majeed 
Kumari Mariyam v. Ali Hadi 
Shahida Banc v. Mohd. Raza 
Shakir v. Smt. Rabiya 
Shahecn v. Mustafa 
Smt. Meraj Parveen v. Arshad Khan 
Zubaida Khatoon v. Mohd. Nasir 
Smt. Banc v. Rafiq 
Smt. Zarina v. Haroon 
Smt. Gulistan v. Mohd. Hussain 
Munny v. Nadir Ali 
Smt. Nighat v. Matloob 
Haseena v. Mubeen 
Smt. Mubcena v. Iliyas 
Smt. Sajida v. Rais 
u/s3 MWP Act. 1986 
Sec. 125 Cr.P.C 
Maintenance 
- d o -
do 
Sec. 125 Cr.P.C. 
Maintenance 
Sec. 126 Cr.P.C. 
e.\ parte order 
Sec. 128 Cr P C . 
Recover^' of Maintenance 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
do 
d o -
- d o -
do 
- d o -
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
do 
(303] 
Extent and Nature of Matrimonial Litigation among Muslims 
s. 
No. 
Date& 
Case No. 
Name of MuslimCases Subject Matter 
59. 
60. 
61. 
62. 
63. 
64. 
65. 
66. 
67. 
68. 
69. 
70. 
71. 
72. 
73. 
74. 
75. 
21.11.96 
183/96 
21.11.96 
184/96 
21.11.96 
186/96 
21.11.96 
187/96 
21.11.96 
188/96 
21.11.96 
189/96 
27.11.96 
190/96 
27.11.96 
191/96 
27.11.96 
192/96 
28.11.96 
195/96 
28.11.96 
198/96 
28.11.96 
201/96 
28.11.96 
203/96 
28.11.96 
204/96 
28.11.96 
208/96 
28.11.96 
210/96 
28.11.96 
211/96 
Smt. Shagufta v. Mohd. Sabir 
Smt. Ishrat Jahan v. Nalu Hasan 
Shahnaz Begum v. Bahadur 
Aiysha v. Wali Mohd. 
Sved Arshad v. Tanveer Ahmad 
Bushra Begum v. Mohd. Azam Khan 
Shabeena v. Mustafa 
Smt. Zarina Begum v. Wahid Khan 
Smt. Uzma Usman v. Rahmat Jahan 
Smt. Safuman Nishan v. Mohammad 
Rabiya Begum v. Shafi Mohd. 
Smt. Shaishta v. Mujahid 
Sabira Begum v. Mohd. Sharif 
Mehboob Nishan v. Shakir 
Smt. Azra v. Farrukh Hadi 
Farzana Begum v. Hafiz Khaiid 
Bhoori Begum v. Mohd. Moshir 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
- d o -
do 
- d o -
- d o 
do 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
do -
d o -
- d o 
d o -
do 
d o -
- d o 
do 
[304] 
Extent and Nature of Matrimonial Litigation among Muslims 
s. 
No. 
76. 
11. 
78. 
79. 
80. 
81. 
82. 
83. 
84. 
85. 
86. 
87. 
88. 
89. 
90. 
91. 
92. 
93. 
Date& 
Case No. 
28.11.96 
212/96 
28.11.96 
213/96 
28.11.96 
214/96 
28.11.96 
216/96 
28.11.96 
217/96 
28.11.96 
219/96 
28.11.96 
220/96 
28.11.96 
225/96 
28.11.96 
229/96 
28.11.96 
230/96 
28.11.96 
231/96 
28.11.96 
238/96 
28.11.96 
241/96 
16.12.96 
244/96 
16.12.96 
248/96 
21.12.96 
249/96 
21.12.96 
250/96 
24.12.96 
252/96 
Name of Mualim Casei 
Mussarat Fatima v. Mushtaq Sajjad 
Smt. Anjum v. Mohd. Afaq 
Smt. Mehar Bano v. Anees Khan 
Smt. Shaishta Khan v. Shamshyar 
Smt. Shahnaz Begum v. Mansoor 
Smt. Nafeesa v. Shakeel 
Faseehun Nishan v. jaisingh 
Razia Sultan v. Qasim Ali 
Shaheen v. Mustafa 
Smt. Meraj Fatima v. Arshad 
Smt. Imrana v. Shakeel 
Smt. Nazma Begum v. Amir Hussain 
Sabira Begum v. Sabir 
Tarannum Jahan v. Athar 
Naseem Begum v. Mazhar Mohd. 
Smt. Roshan Jahan v. Jan Mohd. 
Smt. Musharrat Jahan v. MuzafTar 
Anjum Khatoon v. Mohd. Shamim 
Subject Matter 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
- d o -
- d o -
- d o -
- d o -
- d o -
- d o -
- d o -
- d o -
Scc. 125 Cr.P.C 
Maintenance 
- d o -
- d o -
- d o -
- d o -
- d o -
- d o -
u/s 3 MWP Act 1986 
[305] 
Extent and Nature of Matrimonial Litigation among Muslims 
s. 
No. 
94. 
95. 
Date& 
Case No. 
24.12.96 
253/96 
24.12.96 
258/96 
Name of Muslim Cases 
Madina v. Sangam Ali 
Smt. Saeeda Khatoon v. Rashid 
Subject Matter 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
[306] 
Extent and Nature of Matrimonial Litigation among Muslims 
Table - XVI 
Cases in the Court of J.M. II, Aligarh 
Year 
1995 
1996 
Total No. 
of Cases 
137 
241 
No. of Cases Relating 
to Muslims 
45 
112 
Matrimonial Cases 
of Muslims 
45 
112 
Table - XVII 
Details about Muslim Cases in the 
Court of J.M. II, Aligarh 
s. 
No. 
I. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 
10. 
11. 
Date& 
Case No. 
11.10.95 
7/95 
12.10.95 
19/95 
12.10.95 
20/95 
12.10.95 
26.95 
12.10.95 
28/95 
12.10.95 
29/95 
12.10.95 
31/95 
13.10.95 
34/95 
16.10.95 
39/95 
16.10.95 
40/95 
17.10.95 
44/95 
Name of Muslim Cases 
Smt. Nigar Parveen v. Syed Arshad 
Smt. Nasreen Begum v. Abdul Sattar 
Ajra Begum v. Zaheer Ahmad 
Chandi v. Islam 
Nasrin v. Abdul Sattar 
Parveen Begum v. Qamaruddin 
Smt. Parveen v. Umar Mohd. 
Smt. Kausar v. Shakeei Ahmad 
Smt. Meena v. Asghar Ali 
Smt. Tabbassum v. Tufail 
Razia v. Abdul Aleem 
Subject Matter 
Sec. 125 Cr.P.C. 
Maintenance 
Sec. 128 Cr.P.C. 
Recover '^ of Maintenance 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
- d o -
Sec. 128 Cr.P.C. 
Recovers' of Maintenance 
- d o -
Scc. 125 Cr.P.C. 
Maintenance 
- d o -
- d o -
Scc. 128 Cr.P.C 
Rccovcr>' of Maintenance 
[307] 
Extent and Nature of Matrimonial Litigation among Muslims 
S. 
No. 
Date& 
Case No. 
Name of Muslim Cases Subject Matter 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
17.10.95 
46/95 
18.10.95 
49/95 
18.10.95 
50/95 
18.10.95 
54/95 
18.10.95 
55/95 
18.10.95 
56/95 
19.10.95 
57/95 
19.10.95 
59/95 
19.10.95 
60/95 
19.10.95 
61/95 
20.10.95 
68/95 
23.10.95 
69/95 
26.10.95 
70/95 
26.10.95 
73/95 
26.10.95 
81/95 
1.11.95 
82/95 
1.11.95 
83/95 
Smt. Haseena v. Saleem 
Azizan v. Ikram Khan 
Chaman v. Smt. Khatoon 
Smt. Farhat Nishan v. ZafTar uddin 
Shahzadi v. Munna 
Smt. Sameena Begum v. Naushad 
Smt. Shagufta v. Mehfooz Ali 
Zarina v. Abdul Waheed 
Smt. Shah Jahan v. Nasir 
Mahenaz v. Mirza Farooq Ahmad 
Sharifan v. Pappu 
Smt. Burkat v. Ishaq 
Smt. Najma v. Zahid Khan 
Smt. Nigar Banc v. Anees 
Smt. Mehanin Nishan v. Abid Ali 
Smt. Bismil v. Din Mohd. 
Smt. Kallo v. Abdul Hafcez Khan 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
Sec. 126 Cr.P.C. 
e.\ parte order 
Sec. 128 Cr.P.C. 
Recover>' of Maintenance 
- d o -
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
d o -
- d o 
do 
-do 
-do 
-do 
do 
do 
do 
d o -
[308] 
Extent and Nature of Matrimonial Litigation among Muslims 
s. 
No. 
Date& 
Case No. 
29. 
30. 
31. 
32. 
33. 
34. 
35. 
36. 
37. 
38. 
39. 
40. 
41. 
42. 
43. 
44. 
45. 
2.11.95 
84/95 
2.11.95 
85/95 
2.11.95 
87/95 
2.11.95 
89/95 
8.11.95 
97/95 
8.11.95 
98/95 
9.11.95 
100/95 
17.11.95 
104/95 
23.11.95 
108/95 
23.11.95 
109/95 
23.11.95 
112/95 
24.11.95 
114/95 
25.11.95 
115/95 
28.11.95 
118/95 
2.12.95 
122/95 
13.12.95 
125/95 
21.2.95 
132/95 
Name of Mttslln Cases 
Smt. Shakeela v. Mohd. Ikaram 
Smt. Farhat Jahan v. MuzafTar Ali 
Smt. Phool Banc v. Shahzad 
Sameena Begum v. Lai Mohammad 
Noorul Saba v. Mohd. Yasin 
Bhoori Begum v. Mohd. Yameen 
Smt. Raisa v. Sabir 
Smt. Gulshan v. Saleem 
Smt. Saira Begum v. Zarrar Hussain 
Ateeq v. Fahmeeda 
Smt. Nargis v. Mohd. Nasir 
Javed V. Smt. Rizwana 
Smt. Rehana v. MuzafTar 
Smt. Anwar Bano v. Chaman 
Shabana v. Jameel Ahmad 
Smt. Ameer Jahan v. Chaman 
Smt. Shagufta v. Maqbool Hasan 
Subject Matter 
Sec. 125Cr.P.C. 
Maintenance 
- d o -
do 
do 
- d o -
-do 
do 
do-
do-
-do 
-do 
do 
do-
- do-
do 
do 
-do 
[309] 
Extent and Nature of AAatrimonial Litigation among Muslims 
S. 
No. 
Date A 
Caie No. 
Name of Muslim Cases Subject Matter 
1. 
2. 
3. 
5. 
10 
II 
12. 
13 
14 
15 
16 
17 
18.1.96 
12/96 
18.1.96 
13/96 
23.1.96 
15/96 
25.1.96 
17/96 
31.1.96 
21/96 
18.3.96 
25/96 
20.3.96 
31/96 
10.4.96 
53/96 
10.4.96 
55/96 
10.4 96 
56/96 
10.4 96 
59/96 
10.4.96 
61/96 
10.4.96 
64/96 
17.5.96 
66/96 
17.5.96 
67/96 
17.5.96 
69/96 
18.5.96 
70/96 
Smt. Nazneen v. Mehfooz Khan 
Smt. Anisa v. Ibrahim 
Smt. Nazma Begum v. Chote Khan 
Shabana v. Sajid 
Smt. Meraj Parveen v. Arshad 
Smt. Shama v. Javed 
Rubi Begum v. Rashid 
Smt. Qaisar Jahan v. Jamil Khan 
Sameena Begum v. Fazluddin 
Smt. Rizwana v. Samiuddin 
Shahida Begum v. Mohd. Raza 
Sameena v. Vakeel 
Smt Saviha v. Mohd. Nazim Ahmad 
Shaheen v. Mushtaq 
Shaheen v. Mustafa 
Smt Rihana Begum v. Nasir Ahmad 
Haseen Fatima v. Sabir Ali 
Sec. 125 Cr.P C 
Maintenance 
- d o -
do 
d o -
d o -
do 
d o -
Sec 1 2 8 C r P C 
Recoven' of Maintenance 
Sec 125 Cr P C 
Maintenance 
- do -
d o -
- do -
do 
d o -
Sec 1 2 8 C r P C 
Recover, of Maintenance 
Sec l 2 5 C r P C 
Maintenance 
- d o -
[310] 
Extent and Nature of Matrimonial Litigation among IMuslims 
S. 
No. 
Datc& 
Case No. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
29. 
30. 
31. 
32. 
33. 
34. 
18.5.96 
71/96 
18.5.96 
72/96 
20.5.96 
75/96 
20.5.96 
78/96 
20.5.96 
79/96 
20.5.96 
81/96 
20.5.96 
82/96 
20.5.96 
83/96 
22.5.96 
87/96 
23.5.96 
93/96 
23.5.96 
94/96 
23.5.96 
95/96 
23.5.96 
96/96 
23.5.96 
98/96 
23.5.96 
99/96 
23.5.96 
100/96 
23.5.96 
101/96 
Name of Muslim Cases 
Smt. Mubina Begum v. Iliyas 
Smt. Nasreen v. Asgar Ali 
Maher Hussain v. Subhana Khatoon 
Ameena Meraj v. Meraj 
Niyaz Ali v. Parvecn 
Smt. Ishrat Jahan v. Ishrat Ali 
Smt. Farzana v. Ghayas Mohd. 
Suraiya v. Ansar Beg 
Smt. Sumaila v. Aichtar 
Rabiya Khatoon v. Shakir Hussain 
Smt. Abida Sultana v. Kasim 
Fasihun Nishan v. Jaihind Sharma 
Smt. Fasihun Nishan v. Salman 
Rashida Amini v. Kr. Mairaj Ahmad 
Taiyaba Khatoon v. Rashid Khan 
Smt. Sammo v. Salam Khan 
Smt. Azra Sardar v. Farruich Hadi 
Subject Matter 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
Sec. 126 Cr.P.C 
e.\ parte order 
Sec. 125 Cr.P.C. 
Maintenance 
Sec. 127 Cr.P.C. 
Enhancement of Maintenance 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
-do 
do 
do 
Sec. 128 Cr.P.C. 
Recover>' of Maintenance 
Sec. 125 Cr.P.C. 
Maintenance 
Sec. 128 Cr.P.C. 
Recover>' of Maintenance 
Sec. 125 Cr.P.C 
Maintenance 
- d o -
- d o -
-do 
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S. 
No. 
Date& 
Case No. 
Name of Muslim Cases Subject Matter 
35. 
36. 
37. 
38. 
39. 
40. 
41. 
42. 
43. 
44. 
45. 
46. 
47. 
48, 
49. 
50. 
51. 
27.5.96 
103/96 
28.5.96 
104/96 
27.5.96 
106/96 
27.5.96 
107/96 
27.5.96 
108/96 
27.5.96 
109/96 
27.5.96 
110/96 
27.5.96 
111/96 
27.5.96 
112/96 
27.5.96 
113/96 
27.5.96 
114/96 
27.5.96 
115/96 
27.5.96 
117/96 
27.5.96 
119/96 
27.5.96 
121/96 
27.5.96 
122/96 
27.5.96 
123/96 
Smt. Shabnatn v. Saghir 
Uzma Usmani v. Rahmat Z. Sherwani 
Nafeesa Begum v. Shakee! Ahmd 
Smt. Minni v. Nadir 
Smt. Aiyasha v. Wall Mohd. 
Fatima v. Nfalua 
Mehboob Nishan v. Mohd. Shakir 
Smt. Bano v. Raflq 
Smt. Mehar Nigar v. Shakeel Ahmad 
Smt. Sanjeeda v. Asif 
Smt. Nasreen v. Jameenil Islam 
Smt. Naushaba v. Yusuf 
Gulistan Begum v. Mohd. Hussain 
Tarannum Jamal v. Athar Iqbal 
Khadeeja Begum v. Mohd. Usman 
Km. Uzma Ahmad v. Chaman Alvi 
Farzana Begum v. Hafeez Khalid 
Sec. 128 Cr.P.C. 
Recovery of Maintenance 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
d o -
- d o 
d o -
do 
- d o -
- d o 
-do 
Sec. 128 Cr.P.C. 
Recovery of Maintenance 
- d o -
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
Sec. 128 Cr.P.C. 
Recover^' of Maintenance 
Sec. 127 Cr.P.C. 
Enhancement of Maintenance 
Sec. 125 Cr.P.C. 
Maintenance 
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s. 
No. 
52. 
53. 
54. 
55. 
56. 
57. 
58. 
59. 
60. 
61. 
62. 
63. 
64. 
65. 
66. 
67. 
68. 
Oatc& 
Case No. 
27.5.96 
124/96 
27.5.96 
125/96 
27.5.96 
127/96 
1.6.96 
128/96 
3.6.96 
129/96 
3.6.96 
130/96 
3.6.96 
131/96 
3.6.96 
136/96 
3.6.96 
139/96 
3.6.96 
140/96 
3.6.96 
141/96 
3.6.96 
142/96 
3.6.96 
143/96 
3.6.96 
144/96 
3.6.96 
154/96 
7.6.96 
155/96 
25.6.96 
156/96 
Name of MHflin Cases 
Km. Mariyam Zaidi v. Ali Hadi 
Shabana v. Kamil 
Bushra Begum v. Muazzam Khan 
Smt. Zuhaida Khatoon v. Nasir Alam 
Smt. Shamim Begum v. Mohd. Iqbal 
Shahida Begum v. Saleem Ahmad 
Smt. Zarina Begum v. Haroon 
Sajuman Nishan v. Mohd. Nihal 
Bundu Khan v. Mohd. Shakir 
Smt. Shahnaz Begum v. Mansoor 
Smt. Mehrun Nishan v. Abdul Majid 
Shahnaz Begum v. Bahadur 
Mehboob Nishan v. Mohd. Shakir 
Smt. Nasrin Fatima v. Gulam Sajjad 
Shabina Begum v. Mohd. Shaft 
Ameena Begum v. Gulsher 
Shakeela Begum v. Nanhe Khan 
Subject Matter 
Sec. 128 Cr.P.C. 
Recovery of Maintenance 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
Sec. 128 Cr.P.C 
Recover^' of Maintenance 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
- d o -
- d o -
Sec. 128 Cr.P.C. 
Recovery- of Maintenance 
Sec. 125 Cr PC. 
Maintenance 
- d o -
- d o -
- d o -
Sec. 128 Cr.P.C. 
Recovery of Maintenance 
- d o -
Scc. 125 Cr. P C . 
Maintenance 
- d o -
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s. 
No. 
69. 
70. 
71. 
11. 
73. 
74. 
75. 
76. 
77. 
78. 
79. 
80. 
81. 
82. 
83. 
84. 
85. 
Date& 
Case No. 
25.6.96 
157/96 
25.6.96 
158/96 
26.6.96 
159/96 
26.6.96 
160/96 
29.6.96 
161/96 
29.6.96 
165/96 
1.7.96 
166/96 
2.7.96 
167/96 
2.7.96 
168/96 
5.7.96 
169/96 
8.7.96 
171/96 
9.7.96 
172/96 
9.7.96 
173/96 
9.7..96 
174/96 
19.7.96 
175/96 
24.7.96 
179/96 
1.8.96 
184/96 
Name of Muslim Cases 
Mehar Bano v. Mohd. Anis 
Smt. Rukaiya Begum v. Mohd. Tahir 
Smt. Zarina Khatoon v. Mohd. Shaflq 
Hashmi 
Smt. Zarina Begum v. Tauheed Khan 
Smt. Sanjeeda v. Rahim 
Smt. Shahla Anjum v. Mohd. Afaq 
Smt. Shamim v. Naushad 
Smt. Shamim v. Fazal Ali 
Nasrecn v. Kafeel 
Kausar Jahan v. Liyaqai Ali 
Humaira Begum v. Mubecn 
Smt. Parveen v. Sharafat Ali 
Smt. Roshan Jahan v. John Mohd. 
Barkat Jahan v. John Mohammad 
Shakir Hussain v. Smt. Rabiya 
Smt. Nafeesa v. Pappu 
Anwari Begum v. Shamsher Khan 
Subject Matter 
- d o -
- d o -
Scc. l28Cr.P.C. 
Rccovciy or Maintenance 
Sec. 125 Cr. P.C. 
Maintenance 
- d o -
Sec. 128 Cr.P.C. 
Recovery of Maintenance 
Sec. 125 Cr. P.C. 
Maintenance 
- d o -
- d o -
- d o -
- d o -
- d o -
- d o -
- d o -
Scc. 126 Cr.P.C. 
e.\ parte order 
Sec. 125 Cr. P.c. 
Maintenance 
- d o -
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Extent and Nature of Matrimonial Litigation among Muslims 
s. 
No. 
86. 
87. 
88. 
89. 
90. 
91. 
92. 
93. 
94. 
95. 
96. 
97. 
98. 
99. 
100. 
101. 
102. 
103. 
Date& 
Case No. 
1.8.96 
185/96 
14.8.96 
190/96 
14.8.96 
191/96 
14.8.96 
193/96 
14.8.96 
194/96 
16.8.96 
196/96 
16.8.96 
197/96 
20.8.96 
199/96 
20.8.96 
200/96 
26.8.96 
203/96 
27.8.96 
204/96 
7.9.96 
206/96 
10.9.96 
208/96 
11.9.96 
209/96 
13.9.96 
213/96 
16.9.96 
214/96 
24.9.96 
216/96 
24.9.96 
217/96 
Name of Muslim Cases 
Hussena Begum v. Kallu Khan 
Sint. Nishan Bano v. Idris Khan 
Smt. Anisa Begum v. Nasiruddin 
Smt. Rukhsana Begum v. Shakeel 
Ahmad 
Smt. Gulshan v. Niyaz Ahmad 
Smt. Mussarat v. MuzafTar Hussain 
Smt. Ishrat Jahan v. Nabi Hasan 
Smt. Shaishta Begum v. Mujahid 
Smt. Saher Bano v. Mohd. Shafl 
Smt. Shabana Begum v. Anwar 
Ahmad 
Smt. Musharraf Khan v. MuzafTar 
Hussain 
Smt. Shagufta v. Mohd. Sabir 
Smt. Mussarat Jahan v. MuzafTar 
Hussain 
Smt. Murjda Begum v. Haroon 
Shamim Bhuri v. Naushad 
Smt. Nazma v. Bad-uz-Zama 
Smt. Mahfooz Begum v. Abdul Qadir 
Khan 
Smt. Noor Jahan v. Sharifuddin 
Subject Matter 
- d o -
Sec. 128 Cr.P.C. 
Recovery of Maintenance 
Sec. 125 Cr. P.C. 
Maintenance 
- d o -
- d o -
Scc. 128 Cr.P.C. 
RccovcPi' of Maintenance 
Sec. 125 Cr. PC. 
Maintenance 
- d o -
- d o -
- d o -
Sec. 127 Cr. P C 
Enhancement of Maintenance 
Sec. 125 Cr. P C 
Maintenance 
Sec. 128 Cr.P.C 
Recover}.' of Maintenance 
Sec. 125 Cr. PC. 
Maintenance 
- d o -
- d o -
- d o -
- d o -
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Extent and Nature of Matrimonial Litigation among Muslims 
s. 
No. 
DateA 
Case No. 
Name of Muslim Cases Subject Matter 
104. 
105. 
106. 
107. 
108. 
109. 
110. 
111. 
112. 
4.10.96 
221/96 
26.6.% 
225/96 
30.10.96 
227/96 
8.11.96 
229/96 
14.11.96 
230/96 
5.12.96 
237/96 
6.12.96 
288/96 
10.12.96 
239/96 
24.12.96 
241/96 
Smt. Nasreen Beg v. Majhar 
Smt. Jahooran v. Bashir 
Smt. Zareena Begum v. Irfan 
Smt. Nageena v. Shahabuddin 
Smt. Anari v. Zaheer 
Smt. Nafeesa Begum v. Mohd. Shareen 
Smt. Jannat v. Alauddin 
Shabana v. Mohd. Saleem 
Smt. Fahmeeda v. Sharif Pahalwan 
do 
- d o -
- d o -
- do-
do 
do 
do-
Scc. 128Cr.P.C. 
Recovcr\ of Maintenance 
- do -
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Table - XVIII 
Cases in the Court of J.M. Ill, Aligarh 
Year 
1995 
1996 
Total No. 
of Cases 
230 
235 
No. of Cases Relating 
to Muslims 
51 
27 
Matrimonial Cases 
of Muslims 
51 
27 
Table - XIX 
Details about Muslim Cases in the Court of 
J.M. Ill, Aligarh 
s. 
No. 
i. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 
10. 
11. 
Case No. & 
Date 
3.2.95 
24/95 
7.2.95 
30/95 
14.2.95 
33/95 
2.3.95 
40/45 
2.3.95 
41/95 
7.3.95 
43/95 
8.3.95 
44/95 
10.3.95 
46/95 
28.3.95 
51/95 
28.3.95 
52/95 
6.4.95 
52/95 
Name of Muslim Cases 
Noor Banc v. Zaheer 
Naseem Jannat v. Akhtar Ali 
Smt. Rehana Parveen v. Mohd. Islam 
Smt. Nasreen v. Zahid Munnu 
Smt. Jaafri Begum v. Shamshad 
Smt. Banc Begum v. Bundu Khan 
Smt. Nasreen v. Rafiq 
Shahnaz v. Tahir Ahmad 
Rukhsana Begum v. Azad 
Taufiqan v. Firoz Khan 
Kausar Jahan v. Mohd. Ayyub 
Subject Matter 
Sec. 125 Cr. P C . 
Maintenance 
- d o -
Sec. 128Cr.P.C. 
Rccovcn of Maintenance 
- d o -
Scc. 125 Cr. PC. 
Maintenance 
- d o -
- d o -
- d o -
Sec. 128 Cr.P.C. 
Rccover> of Maintenance 
Sec. 125 Cr. P C 
Maintenance 
- d o -
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s. 
No. 
Date& 
Case No. 
Name of Muslim Cases Subject Matter 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
18.4.95 
53/95 
3.5.95 
55/95 
9.5.95 
57/95 
17.5.95 
60/95 
19.6.95 
65/95 
27.6.95 
74/95 
27.6.95 
77/95 
28.6.95 
78/95 
28.6.95 
80/95 
28.6.95 
83/95 
28.6.95 
84/95 
3.7.95 
87/95 
5.7.95 
95/95 
17.7.95 
96/95 
18.7.95 
97/95 
20.7.95 
100/95 
1.8.95 
110/95 
Firoz (wife) v. Abdul Qadir 
Mrs. Aneesa v. Mustaqeem 
Farzana Begum v. Dilshad 
Smt. Parveen v. Azizur Rehman 
Mrs. Khatoon Begum v. Mushtaq 
Jannat v. Muqeet 
Shabana Khatoon v. Mushahid Ahmad 
Noorani v. Baboo 
Mohd. Shahid v. Shahid Khatoon 
Shahida Khatoon v. Sitara Begum 
Shahina Begum v. Nisar Ahmad 
Zahid V. Nasreen 
Smt. Ameena v. Shakeel 
Meena v. Saleem 
Razia v. Kamil 
Smt. Shabana v. Azizur Rehman 
Smt. Fasihun Nishan v. Shakir 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
do 
do 
do 
-do 
do-
- do-
do-
Sec. 126 Cr. P.C 
c.\ parte Order 
- d o -
do 
Sec. 125 Cr. P.C 
Maintenance 
- d o -
-do 
do 
do-
[318] 
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S. 
No. 
Date& 
CaM No. 
Name of Muslim Cases Subject Matter 
29. 
30. 
31. 
32. 
33. 
34. 
35. 
36. 
37. 
38. 
39. 
40. 
41. 
42. 
43. 
44. 
45. 
4.8.95 
116/95 
16.3.95 
120/95 
23.8.95 
122/95 
1.9.95 
134/95 
4.9.95 
138/95 
12.9.95 
145/95 
15.9.95 
147/95 
16.9.95 
150/95 
20.9.95 
151/95 
22.9.95 
154/95 
22.9.95 
157/95 
28.9.95 
159/95 
21.10.95 
174/95 
21.10.95 
183/95 
21.10.95 
189/95 
10.11.95 
194/95 
13.11.95 
198/95 
Mirza Zahir Beg v. Smt. Kausar 
Shahnaz v. Zaheer Ahmad 
Phool Banc v. Hushamuddin 
Nusrat v. Naushad Ahmad 
Hajra Begum v. Noor Hasan 
Seema Begum v. Nasiruddin 
Islam V. Rihana 
Naseem v. Alauddin 
Bashir v. Shahnaz 
Smt. Shahnaz v. Sabir Hussain 
Shaishta v. Mohd. Moshir 
Smt. Ammari v. Hadi Ali 
Smt. Naseema v. Inshad Ali 
Nazmun Nishan v. Mohd. Ali 
Smt. Sabira v. Zakir Hussain 
Sabira Bano v. Shamim 
Aneesa Begum v. Yasmeen 
Sec. 125 Cr.P.C. 
Maintenance 
Sec. 126. Cr.P.C. 
c.\ parte order 
Sec. 125 Cr. PC. 
Maintenance 
- d o -
- do-
do-
Sec. 126 Cr. PC. 
ex parte order 
Sec. 128 Cr.P.C. 
Recover>' of Maintenance 
Sec. 126 Cr. PC. 
c.\ parte order 
Sec. 125 Cr. PC. 
Maintenance 
Sec. 128 Cr.P.C. 
Recover '^ of Maintenance 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
-do 
- d o -
do 
- d o -
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Extent and Nature of Matrimonial Litigation among Muslims 
S. 
No. 
Date& 
Case No. 
Name of Muslim Cases Subject Matter 
46. 
47. 
48. 
49. 
50. 
51. 
5. 
10. 
11. 
13.11.95 
200/95 
7.11.95 
204/95 
23.11.95 
210/95 
8.12.95 
215/95 
18.12.95 
223/95 
22.12.95 
227/95 
4.1.96 
4//96 
5.1.96 
5/96 
22.1.96 
11/96 
3.2.96 
13/96 
14.3.96 
29/96 
28.3.96 
36/96 
4.4.96 
37/96 
23.5.96 
67/96 
14.6.96 
75/96 
15.6.96 
76/96 
27.6.96 
82/96 
Aneesa Begum v. Zaheen Ahmad 
Smt. Kausar Begum v. Mirza Zaheer Beg 
Smt. Jameela Khatoon v. Mohd. Ali 
Farhat Jahan v. Mohd. Ali 
Smt. Parveen v. Abdul Rehman 
Tauheeda Begum v. Sharif 
Tasieem v. Qiyamuddin 
Aziza V. Gulsher 
Nasiman v. Zahid 
Noor Jahan v. Saleem 
Seema Begum v. Nasiruddin 
Haider Ali v. Anwari 
Naseema Begum v. Naimuddin 
Smt. Mahjabeen v. Shabban 
Zeenat v. Insan Alam 
Sultana Begum v. Nasir Ahmad 
Jamila v. Mukit 
Sec. 125 Cr. P.C. 
Maintenance 
Sec. 128 Cr.P C 
Recover.- of Maintenance 
Sec. 125 Cr. P C 
Maintenance 
- d o -
- d o -
- d o 
- d o 
Sec. 127 Cr. P C 
Enhancement of Maintenance 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
Sec. 128 Cr.P.C. 
Recover> of Maintenance 
Sec. 126 Cr.P.C 
ex parte order 
Sec. 125 Cr.P.C. 
Maintenance 
- d o -
- d o -
- d o -
do 
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Extent and Nature of Matrimonial Litigation among Muslims 
s. 
No, 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
Date& 
Case No. . 
10.7.96 
88/96 
27.7.96 
102/96 
30.7.96 
103/96 
2.8.96 
107/96 
23.8.96 
123/96 
28.8.96 
126/96 
29.8.96 
127/96 
17.9.96 
138/96 
15.10.96 
149/96 
15.10.96 
149/96 
29.10.96 
156/96 
8.11.96 
166/96 
19.11.96 
167/96 
19.11.96 
168/96 
27.11.96 
176/96 
13.12.96 
178/96 
Name of Musllni Cases 
Smt. Allah Bakshi v. Saleem Khan 
Smt. Noor Bahar v. Massan Khan 
Smt. Phool Bano v. Altaf Khan 
Smt. Majidanv. Altaf Khan 
Nagina v. Yusuf 
Smt. Tasleem v. Qiyamuddtn 
Anwari v. Saleem Ahmad Khan 
Shaishta v. Mohd. Bashir 
Smt. Seema Anees v. Saleem Ahmad 
Khan 
Kallow V. Chaman 
Shabana Begum v. Aqeel Ahmad 
Nargis v. Saeed Ahmad 
Rais Bano v. Mohd. Nafees 
Rasheed Ameeni v. Kr. Meraj Ahmad 
Smt. Meena v. Yameen 
Qiyamuddin v. Smt. Tasleem 
Subject Matter 
Sec. 125 Cr.P.C. 
Maintenance 
u/s 3 MWP. Act 1986 
Sec. 128 Cr.P.C. 
Recovery of Maintenance 
Sec. 125 Cr. PC. 
Maintenance 
- d o -
Sec. 128 Cr.P.C. 
Recovery of Maintenance 
- d o -
- d o -
- d o -
Sec. 125 Cr. P.C. 
Maintenance 
- d o -
- d o -
- d o -
- d o -
- d o -
Sec. 126 Cr.P.C. 
e.\ parte order 
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Table - XX 
Cases in the Court of J.M. IV, Aligarh 
Year 
1995 
1996 
Total No. 
of Cases 
Nil 
41 
No. of Cases Relating 
to Muslims 
Nil 
10 
Matrimonial Cases 
of Muslims 
Nil 
10 
Table - XXI 
Details about the Muslim Cases in the Court of 
J.M. IV, Aligarh 
s. 
No. 
1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 
10. 
Date& 
Case No. 
15.4.96 
1/96 
16.4.96 
7/96 
16.4.96 
9/96 
16.4.96 
11/96 
16.4.96 
12/96 
16.4.96 
16/96 
16.4.96 
20/96 
16.4.96 
30/96 
11.10.96 
35/96 
26.11.96 
11/96 
Name of Muslim Cases 
Fasihun Nishan v. Mohd. Shakir 
Farzana v. Mohd. Raza 
Shahnaz v.Shadab 
Shakila Baao v. Shahid Farrukh 
Rahila Begum v. Mohd. Alim 
Mehraj Banc v. Nizam Shah 
Shahnaz v. Mohd. Iqbal 
Nazma Begum v. Mohd. Tahir 
Kausar Jahan v. Mohd. Saleem 
Shams Jahan v. Samiullah 
Subject Matter 
Sec. 125 Cr. P.O. 
- d o -
- d o -
- d o -
- d o -
- d o -
- d o -
- d o -
- d o -
- d o -
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Chapter'10 
Conclusion 
I. Conclusion 
The discussions based on the analysis of principles and practices 
regarding settlement of matrimonial disputes, contained in the preceding 
chatpers of this work lead to the following conclusions : 
L A dispute takes birth from the assertion of conflicting claims and an 
effort to save oneself from loss or harm by the other. It emerges 
through a process of transformation in perspectives and feelings 
beginning with perceiving of the harm and taking the shape of 
accusations by each other. 
n. So long the harm caused or expected to be caused remains unperceived, 
a dispute does not emerge. Once the losing party becomes conscious 
of the harm, actual disputing begins and the past events are reshaped. 
ni. Like in business or service matters, disputing in matrimonial matters 
also begins with perceiving of harm caused to one spouse by the 
behaviour or a particular act of the other. Matrimonial disputing among 
Muslims is characterised by the similar processes beginning with 
naming, blaming and claiming. 
IV. The early stage of disputing - naming, blaming and claiming is 
significant because of high attrition they reflect and the greater range 
of behaviour encompassed, determing the dimensions of the dispute 
later. Taking early care is significant from the point of view of general 
access to justice without much disputing and search for alternatives. 
[323] 
Conclusion 
V A disputing process may be frequently showing diversions from the 
expected course because of feelings which always reflect unstability. 
Reactivity is an important factor to be noted in this respect. 
VI. For institutions dealing with a conflict it is necessary to grasp its 
origin, context, history and its possible conclusion. This will be in 
confirmity with the extended case method in legal anthropology. 
Vn. In a matrimonial disptue or any other dispute the number of parties 
cannot be limited to the two spouses. There can be an addition and 
involvement of many more parties which affect the nature of dispute as 
well as the nature of settlement thought of. 
Vin. The response to an injury or harm caused to one party depends upon 
the causes attributed to the dispute which in turn are determined by new 
informations, logic, insight, or experience etc. Also, the extent of 
conflict, grievances and claims is affected by the objectives and 
behaviour of disputants and by the processual characteristics of dispute 
institutions. 
XI. The choice of a settlement mechanism depends upon the disputants 
target in the dispute and their socio-economic and political status, 
besides their knowledge of law and process of settlement and the 
availability of different mechanisms for that purpose. 
X. Ideology is an important factor in disputing, particularly in spousal 
relationship. Because of ideology many disputes get collectivised, as 
have been the cases like Shah Bano etc. 
[324] 
Conclusion 
XI. Unarticulated grievances, lumped claims, and bilateral disputes are 
numerically more significant than the cases that reach courts and 
administrative agencies. In such situations psychotherapy can be highly 
effective. 
Xn. One of the main concerns in seeking settlement of disputes is the 
capacity of the person involved to react to trouble or problems and 
injustice he or she is made to suffer and the relief such a person can 
seek. Generally it remains uncertain, contingent. Ultimately the 
solutions proves to be costly. 
Xni. The court procedure to enforce ones civil rights regarding status, 
property, privileges etc. is cumbersome because of which a large 
number of parties to disputes either avoid the litigation or waive a 
claim or attempt to find solution to their problems through indigenous 
techniques. In cases like those relating to restitution of conjugal rights 
the decree is generally passed ex parte, but rarely enforced. 
XIV. Where to sue to other party and at which place and which officer will 
be convenient to a party keeps the disputants always worried. Service 
of summons, presence of witnesses, recording of evidence and social 
hurdles to appearance before courts makes the ordinary courts a least 
choice for dispute settlement in matrimonial matters. 
XV. Delay in disposal of matrimonial cases, as in other cases is an 
established reality Frequent requests of parties for transfer of cases is 
also a cause of delay. Development of family courts may sooner or 
latter prove friendly to disputing spouses. 
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XVI. The adjudication of disputes under Islamic Law is a structural 
component of the Muslim society having its main basis in the 
classical principles found in the Quran and the Sunnah. There has 
been a significant development of the system during the period of 
the Prophet (SAW), Khalif's and later by the efforts of the jurists 
like Imam Abu Hanifa, Imam Shafii etc. Many issues relating to 
matrimonial disputes have been settled and principles have been 
founded to provide guidance to people through ijma and ijtihad. 
Every book of Fiqh, besides the Quran and the Sunnah, contains 
separate chapters on nikah, divorce, maintenance, maker, 
inheritance etc. and how disputes relating to them are to be settled. 
XVn. A formal system of disptue resolution has existed in Muslim 
community right from its beginning and various notable examples of 
fair justice and independence of judiciary are reported. In the field 
of matrimonial disputes many cases of gender justice are available 
for further exposition of principles, though the practice has been 
the settling of such disputes through the intervention of relatives 
and friends. 
XVni. In India the Muslim institutions of justice have started settling with 
Muhammad Ghori establishing an empire here. It has been true to 
Muslims that whereever they have gone, they have followed Shariah, 
without any exceptions, in their personal matters. Sultan Qutbuddin 
Aibak and Balban invited Qazis from other places to settle disputes 
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according to Shariah. However, the matrimonial relations have, as 
per reports, during the Muslim rule in India been almost stable and 
the breaches used to be remedied by the guidance of Muftis and 
local religious personalities. 
XIX. When during British period the Muslim system of justice was 
replaced by the common law system many matrimonial disputes 
from Muslim community started coming to courts which led to a 
modern exposition of various principles of Islamic law. Till the end 
of British rule, a catena of cases has been decided which are now 
constituting a precedent for courts in the disposal of matrimonial 
matters among Muslims. 
XX. After independence of India the system of the colonial days 
continued and the courts are continuously administering Muslim law 
to matrimonial matters with, sometimes, new explanations. It, 
however, is a reality that only few cases of Muslims reach to the 
higher judiciary. 
XXI. Statutory laws have come into existence which cover the aspects like 
marriage dissolution and maintenance etc. which are being followed 
by courts in different cases. 
XXII. Elsewhere in the world, even in United Kingdom, Alternative 
Dispute Resolution mechanisms have emerged. They include 
process of negotiation, mediation and adjudication. The parties, in 
these methods of dispute settlement, keep the formal procedures 
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away and try to seek a more realistic and fairly involving settlement 
to their disputes. They involve the persons of their choice and keep 
the undesirable ones away from their settlement process. 
XXin. Role of lawyers in Alternative Dispute Resolution mechanism is 
more or less advisory. In matrimonial disputes attempt is made to 
settle an issue through mediation. If it fails, the disputes are 
resolved through arbitration. On its failure the matters are taken to 
court. Starting in 1970s in England now it has attained firm roots in 
the system and many accessary agencies have come into existence 
to provide assistance in family ADRs. 
XXIV. Mediation in family matters is distinct from counselling though 
mediators share some of the skills of counsellers. In India the 
system is yet to popularise, though some voluntary organisations are 
trying to provide assistance in family settlements getting 
motivations from National Commission for Women. 
XXV Where family mediations are taken up without any proper 
examination of its suitability to a case, the mediations fail. 
Educating the parties about their positions and the process of 
mediation is a necessary component of the successful proceedings. 
Venue of the proceedings must be environmentally suitable. Parties 
must be trained to put forward their claims without being 
aggressive. Understanding the opposite party is basic to the success 
of the process. 
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XXVI. Pattern of matrimonial disputes among Muslims in India is 
determined, inter alia, by the factors of economy, level of 
education, degree of trust between the spouses, family habits and 
the attitudes of the parties. In many cases, one spouse doubts the 
chastity of the other and the conflict begins leading to the 
breakdown of marriage and disputes about maher, maintenance, 
custody of children etc. 
XXVn. Generally the relatives and the local people get involved in the 
disputes of matrimonial nature creating sometimes complexities in 
solutions, though they generally prove as a pressure group for the 
parties to reach a solution. Involvement of violence, though very 
rare, is found in some cases belonging to families of aggressive 
nature and like antecedents. 
XXVni. Courts are not the first preference of Muslim disputants. They 
move a court only when relatives and local people fail in arriving a 
settlement. Party with a weak case sometimes prefers the ordinary 
courts to defer claims and sabotage the alternative solutions. 
XXIX. The general result in matrimonial disputing, when not taken care in 
time, is separation. Some cases of conciliation, however, proves 
effective. It depends upon the management of mediation through 
local people. They being generally unskilled fail to resolve a 
disptue. 
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XXX. Non-formal institutions for settlement of matrimonial disputes and 
conflicts of social importance have been established by Muslims at 
many places. Each occupational group has preferred to have their 
own institution and system, though each one has a great 
resemblance with the other. They are operating as voluntary bodies 
with philanthropic personalities running them without any charges. 
They prove many times successful, though not always. The staff of 
these institutions is not trained in accordance with necessary skills 
of resolution of disputes. 
II. Suggestions 
In view of the findings of this work following suggestions are given to 
improve the mechanism for settlement of disputes in matrimonial matters. 
1. Conflict-resolution mechanisms must be incorporated into all 
studies in the area of family law, especially matrimonial causes so 
that the ignorance about the techniques involved can be fought with. 
2. An awareness must be developed about the suitability of various 
kinds of dispute resolution methods so that many doors remain open 
to the disputing parties or else they all assemble in courts to 
frustrate the judicial process by delay in justice or opt to be among 
those who suffer without a solution to their problems. 
3. Neighbourhood centres must be established to educate people 
especially women about stages of disputes so that a conflict can be 
perceived at an initial stage and it be easy to resolve that. When the 
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dispute is taken up for resolution at a late stage, the solution 
becomes difficult, rather sometimes impossible. 
4. Through neighbourhood centres programmes of creating awareness 
about Shariah must be conducted so that the parties who are 
generally ignorant about their rights and obligations become 
conscious of them and whenever there will be a dispute they can opt 
for a better method to resolve that. 
5. The awareness about transformation of disputes should be such as to 
enable a disputant to be more specific about the emergence of 
conflict. 
6. The consciousness about disputes must not be merely court centred 
because there are a large number of disputes which exceed the 
capacity of courts. 
7. The conventional wisdom in the resolution of disputes must be 
preserved and put to use in a methodical way. 
8. Such lawyers and other personalities as tend to complicate an 
already difficult problem must be avoided. 
9. Where litigation process is likely to perpetuate family conflict 
rather than resolve it, that must not be resorted to. 
10. While selecting the mode for resolution of a particular dispute, 
certainty about settlement, time and cost involved must be assessed 
well before hand. 
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11. Where parties resort to ordinary court process for the resolution of 
a disptue like restitution of conjugal rights etc., they must think well 
before hand as to what can be their stakes during litigation, and what 
can be the state of execution of a decree even if it is in their favour. 
12. The parties involved in a matrimonial dispute must not seek 
involvement of more individuals or groups to make an approach to 
the problem complex. 
13. Alternative dispute resolution mechanisms which have evolved in the 
advanced countries like UK and US must be absorbed to supplement 
the indigenous process of dispute settlement. 
14. To negotiate a claim with the opposite party must be the first 
priority rather than initiating a contentious proceeding. 
15. One single model of disptue resolution may not be followed; if a 
particular case requires a borrowing from other models to develop 
a working model, there must be no hesitation to that. 
16. Where it appears that the alternative mechanism cannot work, the 
parties must approach the court without utilising their time and 
money in such mechanisms. 
17. The neighbourhood centres referred to above may be invited to play 
the role of counselling and mediation. Such centres may be better 
agencies to understand the emotional aspect of matrimonial 
disputing and future of children. 
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18. Psychotherapy must be utilised to meet more personal questions in 
family disputes. 
19. The mediators in a dispute resolution must be skilled to maintain the 
confidentiality in the matters of parties to avoid increase in conflict 
and bitterness. 
20. Lawyers may be consulted by either party for advise and not actual 
resolution of the dispute. 
21. Private judging procedures, with expedience, may be established 
through legislation. 
22. Children must be involved in mediation only if that will not have an 
adverse impact on their mind. 
23. Islamic approach of 'reconciliation' must be popularised more and 
more. 
24. 'Family arbitration' as propounded by the Quran must be fully 
adopted by Muslim community. 
25. Mediation and conciliation proceedings must be held in a cordial 
atmosphere creating a suitable environment at the venue of the 
proceedings. 
26. Parties to the dispute must be trained to present their main problem 
in a clear and definite manner. 
27. Parties to disputes must be educated about futality in baseless 
suspicions among the spouses about their sex morality. 
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28. After the birth of a child the parties must be educated to be more 
careful about the future of the child rather than their own lustful 
desires. 
29. Every couple must stand united against the detrimental practices 
existing in a family as well as against the wrongful attitute of any of 
the relatives against either of them. 
30. The institutions established by various occupational groups in the 
Muslim community for settlement of disputes must be modernised 
with a stress on professional skills. 
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